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WEDNESDAY, MARCH 7, 1951 


Hovse or REPRESENTATIVES, 
SupcommiTTrEE No. 4 OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D. C. 


The subcommittee met, pursuant to notice, at 2 p. m., in room 346, 
Old House Office Building, Hon. Thomas J. Lane, chairman, presiding. 

Present: Messrs. Lane, Wilson, Jones, Forrester, Hillings, and Mrs. 
Thompson. 

Mr. Lane. The subcommittee will please come to order. 

The bill before the committee for its consideration this afternoon 
is H. R. 2947, which is a bill to facilitate the financing of defense con- 
tracts by banks and other financing institutions, to amend the As- 
signment of Claims Act of 1940, and for other purposes. 

(H. R. 2947 is as follows:) 


[H. R. 2947, 82d Cong., 1st sess.] 


A BILL To facilitate the financing of defense contracts by banks and other financing institutions, to 
amend the Assignment of Claims Act of 1940, and for other purposes. 


Be it enacted hy the Senate and House of Representatives of the United States of 
America in Congress assembled, That, for the purpose of facilitating the financing 
of defense contracts but without prejudice to any rights accruing under the 
Assignment of Claims Act of 1940 as heretofore existing, sections 3477 and 3737 
of the Revised Statutes, as amended by the Assignment of Claims Act of 1940 
(U.S. C., title 31, see. 203; and U.S. C., title 41, sec. 15) are further amended by 
striking out the following sentence of each such section: “Any contract entered 
into by the War Department or the Navy Department may provide that payments 
to an assignee of any claim arising under such contract shall not be subject to 
reduction or set-off, and if it is so provided in such contract, such payments shall 
not be subject to reduction or set-off for anv indebtedness of the assignor to the 
United States arising independently of such contract.’’ and by inserting in lieu 
thereof the following: ‘In any case in which a claim under any contract entered 
into on or after July 1, 1950, by the Department of the Army, the Department of 
the Navv, the Department of the Air Force, General Services Administration, 
Atomic Energy Commission, or any other department or agency of the United 
States which the President may designate, is or has been assigned pursuant to 
this Act as security for any loan, discount, or advance or any commitment in 
connection therewith, any payments heretofore or hereafter made to the assignee 
shall not be subject to recoupment, recapture, or any right of recovery as against 
the assignee for any liability of any nature of the assignor to the United States 
or any department or agency thereof, whether arising from or independently of 
such contract. Any such contract entered into on or after July 1, 1959, by such 
departments or agencies of the United States may provide, or be amended to 
provide, that payments to be made to an assignee of any claim arising under such 
contract shall not be subject to reduction or set-off, and if such provision or 
one to the same general effect. is contained in any such contract, such payments 
shall not be subject to reduction or set-off (1) for any liability of any nature of the 
assignor to the United Siates or any department or agency thereof which arises 
independently of such contract, or (2) for any liability of the assignor on account 
of renegotiation, fines, or penalties (which term does not include damages for 
failure of the assignor to perform the work required by the contract), whether or 
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not such liability arises from or independently of such contract: Provided, That, 
notwithstanding the provisions of this sentence, the United States or any depart- 
ment or agency thereof may, on account of any claim against the assignor, with- 
hold out of aggregate payments to be made under assigned contracts any amount 
remaining after payment to the assignee of an amount equal to the aggregate 
amount of the assignee’s loans, discounts, and advances to the assignor which are 
secured by assignments under this Act and which are outstanding as of the date 
of receipt by the assignee of written notice of the existence and amount of such 
claim against the assignor.”’ 

Mr. Lane. The first witness on the schedule of witnesses to appear 
this afternoon is Mr. George B. Vest, general counsel, Board of Gov- 
ernors, Federal Reserve System. He is accompanied by Howard H. 
Hackley. Mr. Vest, will you address the committee, please, as the first 
witness on this bill, H. R. 2947? 


STATEMENT OF GEORGE B. VEST, GENERAL COUNSEL, BOARD OF 
GOVERNORS, FEDERAL RESERVE SYSTEM, ACCOMPANIED BY 
HOWARD H. HACKLEY, ASSISTANT GENERAL COUNSEL 


Mr. Vest. Mr. Chairman, I have a brief prepared statement which 
expresses the views of our Board which I would like to read. 

Mr. Lang. We will be glad to have you do that, sir. 

Mr. Vest. Mr. Chairman, we appreciate this opportunity to present 
the views of the Board of Governors of the Federal Reserve System 
with respect to a bill which we consider to be of major importance to 
the defense production program. 

The sole purpose of the bill, H. R. 2947, is to remove an obstacle to 
the private financing of defense contractors. That obstacle is the re- 
luctance of banks and other financing institutions to make loans to 
Government contractors on the security of assignments of their defense 
contracts. This reluctance exists because financing institutions feel 
that certain recent rulings of the Comptroller General of the United 
States under the Assignment of Claims Act of 1940 have made it haz- 
ardous for them to take such assignments as collateral for loans. 

The Federal Reserve System is interested in this matter primarily 
because of its relation to the current V-loan program, under which the 
System has certain responsibilities. As the committee knows, that 
program is a mechanism by which loans made to defense contractors 
by private financing institutions are guaranteed in part by the defense 
procurement agencies of the Government, through the agency of the 
Federal Reserve System. During World War II, a similar V-loan 
program was highly successful in facilitating the private financing of 
war production that otherwise might not have been financed except 
by direct Government loans; and guaranties totaling about 10% 
million dollars of defense loans were approved by the armed 
services and the Maritime Commission. That program was revived 
for purposes of the present defense effort by the Defense Production 
Act of 1950, and the new program went into operation last September. 
As during the previous program of World War II, the Federal Reserve 
banks, under the supervision of the Board of Governors, act as fiscal 
agents for the guaranteeing Government agencies, which are the three 
military departments, the Departments of Commerce, Agriculture, 
and Interior, and the General Services Administration. 

This time, however, because of the Comptroller General’s rulings, 
the commercial banks are not participating in the program as fully 


























AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 3 


as they did before; and, as a result, the present program has been 
seriously retarded. 

At this point, I should like to ask the committee’s permission to 
submit for the record a copy of the Board’s letter of February 13 to 
the committee recommending this legislation and copies of the two 
memoranda which accompanied the Board’s letter. 

(These documents are shown ‘at the conclusion of Mr. Vest’s oral 
testimony.) 

Mr. Vest. One memorandum explains in some detail the nature 
of the problem and the purposes of the proposed amendment to the 
Assignment of Claims Act. The other memorandum shows the 
extent to which the financing of defense contractors is being delayed 
or prevented because of this problem. The latter memorandum 
demonstrates that the situation is urgent and is not confined to any 
particular section of the country. 

Many of the smaller manufacturers and producers that have been 
and will be—awarded Government contracts obviously must obtain 
additional working capital in order to perform those contracts. How- 
ever, the assets of these contractors are frequently far less than the 
amount of capital which they require. For example, a contractor 
with total assets of $100,000 may receive Government contracts 
totaling as much as several million dollars and may require several 
hundred thousand dollars of new working capital in order to begin 
work. In such cases, the only form of collateral security with which 
the contractor may hope to obtain a loan from a bank is an assign- 
ment of the proceeds of his defense contracts. 

In 1940—when the defense program of that time gave rise to a 
similar need for the financing of defense contractors—Congress 
enacted the Assignment of Claims Act. That act made it possible 
for Government contractors to assign to financing institutions as 
security for loans moneys due and to become due under their defense 
contracts. 

It was provided that payments made by the Government to an 
assignee bank would not be subject to reduction or set-off on account 
of any claims which the Government might have against the con- 
tractor arising independently of the assigned contract. 

When the act was being considered by Congress, the following 
statement explaining the purpose of the no-set-off provision was made 
on the floor of the Senate: 

The amendment merely provides that when a contractor, in order to obtain 
money so that he may perform his contract with the Government under the 
defense program, assigns his contract to a bank or trust company in order to get 
money with which to proceed with the work, it shall not be permissible to offset 
against the claim or contract later an indebtedness which the contractor may 
owe the Government on account of some other situation. In other words, it is 
an effort to make it possible for contractors to go to private lending institutions 
of the United States and, by assigning their contracts with the Government, 
obtain private funds in order to carry out the work, instead of coming to some 
public-lending agency. 

This is from 86 Congressional Record 12803. 

Because of that statute, banks and other private financing institu- 
tions were able to participate actively and fully in the financi ing of 
Government contractors during World War II. Assignments of 
claims pursuant to the statute were the principal form of collateral 
taken as security for the guaranteed loans made by banks to war 
contractors under the V-loan program of that time. 
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Within the last 2 years, however, the Comptroller General has 
rendered certain opinions under the Assignment of Claims Act which 
have operated to impair the effectiveness of the statute. We under- 
stand that financing institutions have been concerned with these 
rulings in two principal respects. 

In the first place, where a bank takes an assigned contract as security 
for a loan to a defense contractor and payments under the contract 
are applied by the bank to the reduction of its loan or are released to 
the borrower, it had been assumed that the Government would not 
later be able to recover such payments from the assignee. The Comp- 
troller General has held, however, in recent years that an assignee bank 
may be compelled to make such restitution; and in some instances the 
Comptroller has required restitution years after the bank’s loan had 
been paid. In the meantime, of course, the borrower may have become 
insolvent or gone out of business. 

In the second place, banks had understood that the “no set-off” 
provision of the statute protected them from a reduction of payments 
due under an assigned contract on account of any claims of the 
Government against the contractor except claims arising under the 
terms of the contract itself. The Comptroller General, however, has 
held that claims of the Government against the contractor for unpaid 
social-security contributions or withheld income taxes of its employees 
are claims which arise out of the assigned contract rather than inde- 
pendently of the contract, and that, therefore, they may be set off 
against the payments due an assignee bank. Such an interpretation 
of the statute suggests the possibility that the Government might also 
attempt to reduce payments owing to an assignee bank because of 
some other indebtedness of the contractor to the Government, such 
as liability for renegotiation or even for unpaid income or excess profit 
taxes of the contractor. 

We would like to emphasize at this point that we are not attempt- 
ing to comment upon the legal correctness or incorrectness of the 
various rulings of the Comptroller General on this subject. The 
question is not whether the rulings are legally justified. Our concern 
is with the effect that the rulings are having upon the program for 
guaranteed loans and therefore upon the effectiveness of the financing 
of defense production, particularly by the smaller contractors. 

Banks and other financing institutions are unwilling—and can 
hardly be expected—to assume the abnormal risks of loss which are 
imposed upon them by these rulings and the possible extension of the 
principle of these rulings. Consequently, in many cases they are 
refusing to make loans to the small marginal businesses on the security 
of assignments of claims. The larger contractors—the prime credit 
risks—are not suffering. It is the little contractor, without any 
adequate collateral security to offer except an assignment of his 
defense contracts, who is finding it difficult or impossible to obtain 
needed financing. 

The bill, H. R. 2947, is intended to correct the siiuation. Prinei- 
pally, it would do two things. First, it would make it clear that pay- 
ments made under an assigned contract to an assignee bank would 
not be subject to subsequent recovery by the Government. Secondly, 
while continuing the present provision against the set-off of claims 
arising independently of the assigned contract, it would be made 
clear that, in making payments to an assignee, the Government could 
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not reduce such payments because of claims against the contractor 
arising out of renegotiation or fines or penalties. However, the 
Government would be given the right, where it has any claims against 
the contractor, to withhold from payments to an assignee any amounts 
remaining after full satisfaction of the bank’s interest in its loan to 
the contractor. Incidentally, the authority for inclusion of the ‘no 
set-off” clause in Government contracts, which is now limited to the 
military departments would be broadened by the bill to cover con- 
tracts of General Services Administration, Atomic Energy Commis- 
sion, and such other agencies as the President might designate. 

Before the bill was recommended by the Board to Congress it was 
submitted to the Bureau of the Budget in accordance with the usual 
procedure. The Bureau suggested certain changes and, after these 
changes were made, advised us that it had no objection to the submis- 
sion of this bill. We have discussed the proposed legislation informally 
with a number of agencies of the Government and it is understood 
that certain amendments to the bill may be proposed. We would, of 
course, be agreeable to any amendments which would increase the 
effectiveness of the bill and of the financing of the defense program. 

The fact that defense contractors are having difficulties in obtaining 
loans by assigning the proceeds of their Government contracts is a 
serious problem today and one which is retarding the financing of 
production for the defense program. It will become even more serious 
as the defense production goes on and as more and more contracts are 
awarded to the smaller manufacturers and producers. Accordingly, it 
is our earnest hope that this legislation will be given favorable con- 
sideration by your committee and will be enacted into law at the 
earliest possible date. 

Mr. Lane. Mr. Vest, do you know of any opposition to this bill? 
I am aware of some of the speakers who are going to be here this 
afternoon who are going to address us with reference to the amend- 
ments to this bill, but do you know of any? 

Mr. Vest. My understanding is that the bill was taken up by the 
Bureau of the Budget with a number of the agencies of the Govern- 
ment. It is my understanding that most of those agencies are in 
agreement with the general principle and objective of the bill. 1 
could not say whether they agree with the particular language of all 
of the bill that is before you. 

I also understand that the General Accounting Office has a position 
which may be or at least at one time was adverse to the legislation. 
I am not sure what their position is at this time. However, I think 
I might say that we had an informal conversation with representatives 
of the Office of Defense Mobilization within the past 2 or 3 days and 
although I understand that they have not yet submitted a letter to 
the committee with respect to the bill, we were told that they do 
favor the bill and expect to write a letter supporting it. 

Mr. Langs. You are familiai with the business of factoring? 

Mr. Vest. I understand, sir, that this bill as presently drafted does 
not permit the factoring business to take advantage of this legislation. 
That was changed from the present law which, I believe, came about 
more or less inadvertently, and we would not be opposed, certainly, 
to a change which would meet that situation. 

Mr. Lane. To include the factoring business? 

Mr. Vest. Yes, sir; that is right. 


83808—5 1—ser. 3———2 
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Mr. Lane. The factoring arrangement, you might say. 

Mr. Vest. Yes, sir. 

Mr. Lane. And it was also suggested that there be an amendment 
as far as the date is concerned, that we give a date in here of July 1, 
1950. 

Mr. Vest. Yes. When we submitted the bill, a draft bill to the 
Budget Bureau, it did not have that date, but one of the Government 
agencies suggested putting in a restrictive provision of that kind and 
it was put in. We would be very willing and happy to see the restric- 
tive date taken out because that was our first proposal. 

Mr. Wison. If the date were taken out, Mr. Vest, that would have 
the effect of making it retroactive to affect any case that had already 
transpired, would it not? 

Mr. Vest. Well, I think it might be possible to put language in the 
bill which would permit you to amend a contract which was entered 
into before July 1, but was still in effect, in other words, which was not 
a completely closed transaction. I should say that that would be 
the main objective. 

Mr. Witson. What kind of case—just give us an example of one you 
have in mind where it would not be retroactive even if it went back 
to July 1, 1950. 

Mr. Vest. It would be retroactive in one sense of the word, sir, 
but suppose we had a contract or a series of contracts which were 
entered into in the first 6 months of last year and they are still pending 
and I understand that there are quite a few of those contracts out- 
standing. Those contracts do not provide for this protection. Now, 
it would be permissible, and it seems to me it would not be at all 
inequitable from the standpoint of the Government to permit those 
contracts to be amended to provide the protection which this bill 
would afford the contracts hereafter entered into. 

Mr. Witson. Of course, this bill, if passed, would absolutely cut 
the Government off from—that is in the liability at least—to anybody 
if the contractor were broke at the end of a contract, from renegotia- 
tion or income tax, withholding tax, any kind of taxes. That is right, 
is it not? 

Mr. Vest. Well, it would not cut the Government off from going 
against the contractor. 

Mr. Witson. The original contractor, that is true; but you say 
most of the trouble is with the small contractors and there is where 
this kind of thing would arise more often, is that not so, rather than 
the larger ones? 

Mr. Vest. That is correct, sir. 

Mr. Witson, The large, established contractor is going to take care 
of his bills as he goes along. It is the small man not having the capital 
who is the one who is not going to take care of his bills. 

Mr. Vest. That is quite true; it is a question of weighing the ad- 
vantages against the disadvantages, it seems to me. I feel that the 
advantages offered by this protection in getting the defense financing 
far outweigh the possible disadvantage of a situation of that kind. 

Mr. Witson. I can see why a bank would not want to advance 
money on an assignment if they were going to be liable for an indeter- 
minate amount of taxes or renegotiation or anything else because they 
could never know where they stood. 

Mr. Vest. That is what the bill seeks to prevent. 
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Mr. Wixson. It is good in that respect, but let me ask you one 
other thing. What would be the situation with respect to factoring 
as relates to assignment of contracts? Now factoring, as I under- 
stand it, is a complete sale? 

Mr. Vest. Yes, sir; that is right. 

Mr. Wixson. It is not an assignment as collateral, is it? 

Mr. Vest. No, sir; it is not an assignment as collateral. 

Mr. Witson. What would be the effect? 

Mr. Vest. There are gentlemen here who are much more familiar 
with that problem than I am, but it is my understanding that where 
these contracts, defense contracts, are entered into, the factors will on 
occasion go in and buy up these contracts instead of having the bank, 
maybe, make a loan on them. In that way, the contractor gets his 
money and is able to proceed with the performance of the contract 
which the Government wants, which is the main objective; and then 
the factor at a later date will receive the proceeds of the assigned 
contract just as the bank would where it made a loan and took the 
contracts as security for that loan. 

Mr. Wiison. But he would be the owner rather than an assignee. 
It would not be a collateral situation, either. 

Mr. Vest. He would be owner and assignee. 

Mr. Witson. He would be assignee, of course, if it were assigned 
to him; but it would not be a collateral transaction, would it? 

Mr. Vest. No, sir; it would not be a loan with collateral. 

Mr. Lane. One other amendment was suggested, Mr. Vest, to 
strike out the date, ‘‘on or after July 1, 1950,” and inserting in place 
thereof, “heretofore since the effective date of the Assignment of 
Claims Act of 1940 or hereafter.” What do you think about such an 
amendment? In other words, strike out six words there, ‘“‘on or after 
July 1, 1950,” and insert, “heretofore since the effective date of the 
Assignment of Claims Act of 1940 or hereafter,” so it will read: “In 
any case in which a claim under any contract entered into heretofore 
since the effective date of the Assignment of Claims Act,” and so forth. 

Mr. Vusr. Well, sir, as I indicated a moment ago, I think it would 
be possible to qualify that language so as to make it apply to live con- 
tracts, so to speak, those which have not been fully carried out even 
though they may have been entered into several years ago. 

Mr. Lane. Mr. Hillings? 

Mr. Hiturnes. I think Judge Wilson asked the question I was in- 
terested in. The thing that does disturb me a little is, if I understood 
you correctly, this bill might to some extent defeat the purposes of the 
renegotiation bill which was recently passed by the House and is now 
in conference committee; is that correct? 

Mr. Vesr. Well, I do not think it is, sir. I have a copy of the re- 
negotiation bill here which has an amendment in it which I believe 
was put in in the Senate. It provides, in effect, that nothing in the 
renegotiation bill shall authorize any department of the Government 
except to the extent permitted by the Assignment of Claims Act of 
1940 as now or hereafter amended, to withhold from any assignee 
moneys due or to become due to such assignee or to authorize the 
department of the Government to direct the withholding or to recover 
pursuant to the Renegotiation Act, from any financing institution 
any moneys due or to become due to any such assignee under a sub- 
contract. 
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Mr. Hittines. That is the language of the Senate amendment? 

Mr. Vest. Yes, sir. 

Mr. Hitiines. It is now in conference committee. You do not 
feel, then, that this particular bill which we have before us could 
actually lead to development of the sort of situation we are trying to 
prevent by the passage of renegotiation legislation? 

Mr. Vest. No, sir; I do not think it is because it seems to me the 
fundamental of the renegotiation legislation is directed at relation- 
ships between the Government and the contractor, whereas this bill 
is directed at relationships between the Government and the assignee 
bank. 

Mr. Hiuurgs. In any event, the Government could proceed against 
the contractor himself even though he had assigned the claim? 

Mr. Vest. That is correct, sir. 

Mr. Hiuures. That is all I have, Mr. Chairman. 

Mr. Lane. Thank you, Mr. Vest, and thank you, Mr. Hackley, 
for your presence here this afternoon. 

(The documents referred to are as follows:) 

Boarp OF GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM, 
Washington, February 13, 1951. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
United States House of Representatives, 
Washington, D. C. 

My Dear Mr. CuHartrMan: The Board of Governors wishes to recommend for 
the consideration of your committee an amendment to existing law which is of 
vital importance to the defense production program. 

Many defense contractors—especially the smaller manufacturers and produc- 
ers—are presently unable to obtain necessary financing for the performance of 
their defense contracts because of the widespread reluctance of banks to make 
loans to them on the security of assignments of proceeds under their Government 
contracts. The reluctance of banks to provide such financing arises from the 
fact that certain recent rulings of the Comptroller General of the United States 
under the Assignment of Claims Act of 1940 have made it hazardous for private 
financing institutions to accept assigned contracts as collateral for loans. This 
situation has created a serious impediment to the success of the current V-loan 
program, authorized by the Defense Production Act of 1940, for the guaranteeing 
of loans by banks to defense contractors. : 

In order to meet this problem, the Board believes that the Assignment of Claims 
Act of 1940 should be amended to the extent necessary to remove the existing 
deterrent to participation by banks in the financing of defense contractors. A 
suggested draft of such an amendment is enclosed, together with a memorandum 
explaining the amendment and a memorandum evidencing the need for this 
legislation. While it is believed that the enclosed draft would be generally 
acceptable to lending financing institutions, it is possible that they may wish to 
offer some suggestions regarding its provisions. 

We have been advised by the Bureau of the Budget that, after clearance with 
the interested agencies, it has no objection to the submission of this proposal to 
the Congress. Since the matter is one of great urgency, the Board hopes that 
this proposal will receive early consideration and favorable action by your 
committee. 

Very truly yours, 
S. R. Carpenter, Secretary. 


EXPLANATORY MEMORANDUM REGARDING Prorosep AMENDMENT TO ASSIGNMENT 
or Cuarms Act or 1940 


The purpose of the attached draft of a proposed amendment to the Assignment 
of Claims Act of 1940 is to facilitate the defense production program. Increasing 
requirements for defense production obviously give rise to an increased need for 
financing on the part of defense contractors, particularly the smaller manufacturers 
and producers. That need is not now being adequately met because of the 























AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 9 


reluctance of banks to lend to contractors on the security of assignments of claims 
under their Government contracts; and this reluctance results from the fact that 
banks taking such assignments as security are subjected to abnormal risk of loss 
under present provisions of the Assignment of Claims Act as they have been 
interpreted. Consequently, many defense contractors are unable to obtain 
necessary financing either through ordinary loans from their local bank or through 
loans guaranteed under the current V-loan program authorized by section 301 
of the Defense Production Act. 

The Assignment of Claims Act of 1940 was enacted for the purpose of en- 
couraging the participation of banks in the financing of Government contractors 
under the defense program of that time. It permitted contractors to assign to 
financing institutions moneys due or to become due under their Government 
contracts; and it assured assignee banks that, when payments were made to 
them by the Government pursuant to such an assignment, such payments wou d 
not be subject to reduction or set-off on account of any claims the Government 
might have against the contractor arising ‘“‘independently” of the assigned contract. 

Under this statute, banks were in a position to finance defense contractors on 
the security of assignments of claims for moneys due or to become due under 
their contracts where other forms of collaterai were not availabie, especiaiiy in 
the case of the so-called ‘marginal’ contractor with relatively small tangible 
assets. Such assignments of claims were the principal form of security for loans 
made by banks to war contractors under the very successful V-loan program of 
World War II. 

Since the end of World War II, however, certain interpretations of the statute 
by the Comptroiler General have created such uncertainty as to the rights of 
assignee banks as to defeat in large measure the purposes of the statute. 

It had been the understanding of banks that amounts paid to them as assignees 
would not later be subject to recovery by the Government. In an opinion dated 
May 17, 1949, however, the Comptroller General held that, in the event of a price 
revision under an assigned Government contract, any amount in excess of the 
contract price as so revised may either be withheld from payment to the assignee 
“or recovered directly from the assignee if already paid.’ Generally, of course, 
when any payment is received by an assignee bank it is immediately applied to 
the contractor’s loan and the excess is released (o the borrower. In several 
instances, long after full payment of a bank’s loan to a contractor, the Comptrolier 
General has made claims for the recovery of payments previously made to the 
bank assignee. 

It had also been the understanding of banks that the statute protected them 
against set-off by the Government on account of any claims of the Government 
against the contractor arising outside of the terms of the assigned contract. 
However, in an opinion dated May 15, 1950, the Comptroller General ruled that 
claims by the Government against a contractor on account of unpaid social- 
security contributions and withheld income taxes were claims which did not arise 
“independently” of the assigned contract. 

These and other rulings of the Comptroller General to the same effect have 
operated to deter banks from making loans to Government contractors on the 
security of assignments of claims because of uncertainty as to the nature and 
extent of other indebtednesses of a contractor to the Government, such as liability 
resulting from renegotiation or unpaid income taxes, on account of which the 
Government might later reduce payments due to the assignee bank or recover 
payments already made. As a result, the current V-loan program has been 
seriously retarded; and many of the smaller contractors having a large volume of 
Government contracts but a small net worth are presently unable to obtain the 
financing necessary to enable them to perform their contracts. In this connection, 
there is attached a memorandum reciting typical cases evidencing the unwilling- 
ness of banks to make guaranteed V-loans to Government contractors because of 
the opinions of the Comptroller General. 

The attached draft of a proposed amendment to the Assignment of Claims Act 
of 1940 is designed to meet the problem. It would have three principal features. 

First, the amendment would make it clear that a bank taking an assignment 
of claims pursuant to the Act would not be subject to later recovery by the Gov- 
ernment of amounts previously paid to the bank as assignee. It would not, of 
course, prevent the Government from obtaining restitution of amounts which 
may have been paid as the result of fraud. 

Secondly, the amendment would continue the provision of present law that, if 
the assigned contract contains a ‘‘no set-off’ clause, payments made by the 
Government to the assignee bank will not be subject to reduction or set-off 
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because of any claims of the Government against the contractor which arise 
“independently of the contract”’; but it would also be made clear that the assignee 
would be protected against set-off on account of claims of the Government against 
the contractor arising from renegotiation, fines, and penalties—claims which 
are ordinarily regarded as arising outside of the assigned contraet. In any 
event, however, where the Government has claims against the contractor, the 
Government would be allowed to withhold, out of payments due to an assignee 
bank, any amounts in excess of the bank’s interest in loans secured by such 
assignments, 

Finally, the authority for inclusion of the ‘“‘no set-off’? clause in Government 
contracts, which is now restricted to the Departments of the Army, Navy, and 
Air Force, would be extended to contracts entered into by General Services 
Administration, the Atomie Energy Commission and such other agencies of the 
Government as the President might designate. However, authority for the 
inclusion of the clause would not be mandatory; it would be permissive in all cases 
at the discretion of the Government agency concerned. 

The amendment would apply only to cases in which assignments are made 
under contracts entered into on or after July 1, 1950; and the protection afforded 
assignee banks by the amendment would exist only where the assignment of claims 
is made as security for a loan to the contractor. 

It is recognized, of course, that the interests of the Government should be 
»srotected to the greatest extent possible. However, the urgent need for encourag- 
ing private financing of defense contractors is a consideration of great importance 
at this time. Moreover, in view of the favorable experience under the previous 
V-loan program of World War II, which netted the Government a profit of 
approximately $23,000,000, it is believed very unlikely that the proposed amend- 
ment would result in any substantial loss to the Government. 


JANUARY 27, 1951. 
EvIDENCE OF NEED ror AMENDMENT TO ASSIGNMENT OF CLAIMS Act oF 1940 


Nature of the problem 

The Assignment of Claims Act of 1940 was enacted for the purpose of inducing 
private financing institutions to participate in the financing of defense contractors 
under the defense program of that period. It permitted contractors to assign to 
financing institutions moneys to become due under Government contracts and it 
assured assignee banks that when payments were made to them by the Govern- 
ment such payments would not be subject to reduction or set-off on account of 
any claims the Government might have against the contractor arising ‘‘inde- 
pendently” of the assigned contract. The banks were willing to take the normal 
calculated risk of any loss which might arise because of set-off of claims of the 
Government under the assigned contract itself; they were not expected to assume 
any liability because of other claims of the Government arising entirely outside 
of the contract. 

Under this statute, banks were able to finance defense contractors on the 
security of such assignments of claims where other forms of security were not 
available and guaranteed loans made under the very successful V-loan program 
of World War II were generally secured in this manner. 

However, within the last year and a half the Comptroller General in certain 
opinions has held that payments already made to an assignee bank pursuant to the 
Assignment of Claims Act may subsequently be recovered by the Government on 
account of an overpayment due to price revision and that certain types of claims 
of the Government against a contractor, which had previous!y been regarded 
as claims ansing “independently” of the assigned contract, might be set off by 
the Government in making payments to an assignee bank. These opinions have 
had the effect of causing banks to refuse to make loans to Government contractors 
on the security of assignments of claims; and their justifiable reluctance to do 
so has become a serious impediment to the current V-loan program. 


Evidence of concern on the part of banks 

Concrete evidence of the unwillingness of banks to make loans to Government 
contractors because of the opinions of the Comptroller General has been furnished 
to the Board of Governors by the various Federal Reserve banks; and a summary 
of this evidence is set forth below. While most banks naturally prefer that their 
names not be mentioned at this time, all of this evidence is based upon actual 
cases. In the summary that follows quotations are from the telegrams or letters 
received from the Federal Reserve banks. 
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An apt statement of the situation throughout the country is contained in the 
following telegram from the Federal Reserve Bank of Chicago: 

“The subject is a very serious impediment and the financial requirements of 
many defense contractors are being Seonwed pending clarification by Congress. 

“The respective legal counsels for large Chicago banks have advised the banks 
that in accepting exposure in V loans the banks are vulnerable to undisclosed 
liabilities and the banks have been advised by them to refrain from incurring 
such liabilities. The same situation prevails in other larger centers where the 
banks have legal counsel. Many V-loans have been functioned through smaller 
banks in rural areas and while such banks have accepted exposures without com- 
plaint, we think their action in so doing is primarily because they do not fully 
appreciate the hazards. There is some question in our minds as to the wisdom 
of permitting the smaller banks to accept such hazards. 

“* * * Tt goes without saving that all of the banks are anxious to aid in 
the financing of the defense program to the fullest possible extent consistent with 
prudent banking. Even under the existing handicaps, the large banks are in 
some instances accepting exposures when the circumstances warrant. However, 
in the case of marginal credits which are vulnerable and which are most urgently 
in need of financing, serious and embarrassing difficulties are being encountered 
because of the Comptroller General’s ruling.” 

In its telegram, the Federal Reserve Bank of San Francisco has stated: 

“Practically unanimous response that matter is of such concern that financing 
of defense contracts will be materially affected unless legislative correction forth- 
coming soon. All banks consulted express opinion that without such action 
defense loans, particularly to small business enterprises, will be severely handi- 
éapped.” 

Among the larger cities in which banks, because of the Comptroller General’s 
rulings, have expressed their relustance to participate in the V-loan program 
are New York, Poston, Philadelphia, Providenee, Chicago, San Francisco, Los 
Angeles, St. Louis, Detroit, Baltimore, Washington, Richmond, Charlotte, St. 
Paul, Minneapolis, Columbus, Cleveland, Pittsburgh, Cincinnati, Toledo, Dayton, 
Norfolk, Kansas City, New Orleans, Jacksonville, Seattle, and Portland. 

At least 10 banks in the Kansas City district ‘“‘have informally indicated great 
reluctance and in certain cases actual refusal to participate in defense-contract 
financing because of opinions of Comptroller General under Assignment of Claims 
Act.” 

One of the large banks in Boston states that the ruling of the Comptroller 
General “‘is a serious bar to our willingness to finanee contractors of limited 
financial responsibility in the production of defense orders and in our opinion 
creates a definite obstacle to production necessary for the defense effort.”’ 

In one case a Cleveland bank recently took 30 days in which to close a V-loan 
solely because of concern felt by the bank because of the Comptroller's ruling. 


Refusal of banks to lend to defense contractors because of Comptroller General's ruling 

In many instances, banks are positively refusing to make either V-ioans or 
unguaranteed loans to defense contractors on the security of assignments of claims. 
Among these are banks in Chicago, Detroit, Cincinnati, Pittsburgh, Baltimore, 
Richmond, Norfolk, Kansas City, New Orleans, Jacksonville, and Worcester, 
Mass. 

A large national bank in Pittsburgh, which made 34 V-loans during World War 
II, “‘has informed us that they will definitely not go along on the present V-loan 
program in the absence of legislation to clarify the Comptroller’s ruling.” 

Another national bank, in Dayton, Ohio, ‘‘has refused to make loans on assign- 
ment of contracts because of the Comptroller General’s ruling and would lend 
only where financial strength of the company could stand renegotiation charge- 
back.” 

A Detroit bank states that “in view of the opinions of the Comptroller General 
under the Assignment of Claims Act we do not feel that we are justified in partici- 
pating in the V-loan program or making unguaranteed loans to our customers in 
cases where an assignment of claims is necessary.” 

A bank in Worcester, Mass., writes: 

“In World War II this bank financed many business firms of a marginal credit 
nature based on the assignment of Government contracts. It was our experience 
in that period that it is the marginal firm that requires the use of such a contract 
for collateral. 

“Tn accordance with our understanding of the assignment of claims statute, 
and based on the decision of legal counsel, we have found it impossible at present 
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to finance such customers. The contingent liability which may arise out of such 
financing does not seem to be a reasonable banking risk. 

“It is our sincere belief that the rearmament effort will be seriously handicapped 
if it is impossible for banks of America to finance the marginal industrial capacity 
that is available.” 

Many large banks which were especially active during the V-loan program of 
World War II are now refusing to make loans to Government contractors or are 
doing so with the greatest reluctance. 

A bank in the San Francisco area “has resisted both V-loans and unguaranteed 
defense loans due to this factor. That bank, which utilized V-loan guaranties 
exclusively under original program, has submitted through its San Francisco 
office only one V-loan application and that for 100-percent guaranty which has 
been approved. Bank indicates it would have taken some portion of risk except 
for set-off hazard.” 

A bank in Cleveland which was quite active in the previous V-loan program 
recently decided that it would not proceed further with a proposed $3,000,000 
V-loan “until legislation is enacted which will have the effect of protecting an 
assignee from having to refund amounts which may have been received under an 
assignment of claims of a Government contract.” 

A bank in Toledo, Ohio, which was ‘“‘one of the most active banks in this district 
in the previous program, has not as yet filed an application under the defense 
program for a V-loan guaranty.’’ Another bank, in Cincinnati, ‘“which was very 
active in the V-loan program during World War II has had no V-loan applications 
and informs they are not taking Government contracts as collateral unless the 
company is strong.” 

In the Minneapolis district, one bank ‘‘took pride in World War II in making 
loans to many of its war-production customers without Regulation V protection, 
relying only on the Assignment of Claims Act. That is one of the banks that has 
been embarrassed by the Comptroller General’s opinions.” 


Effect on financing of smaller contractors 

Generally, it appears that many banks are willing to make loans to defense 
contractors known to be in strong financial condition but are especially reluctant, 
because of the Comptroller General’s opinions, to make any loans to the so-called 
marginal manufacturers and producers. Obviously, the little contractors with 
relatively small tangible assets who are receiving and who will receive large volumes 
of Government contracts are not able to obtain the financial assistance which they 
require unless they can assign moneys due and to become due under their defense 
contracts. In such cases, assignments are the only form of acceptable security 
which they can offer to a financing institution, and consequently it is in this area 
that the problem is most acute. 

In New York City six large commercial banks which were interviewed ‘‘ex- 
pressed concern respecting the implications of the ruling [of the Comptroller 
General] and they stated that it would constitute a factor to be considered in 
connection with any specific case. Consequently in the case of the smaller 
contractors of restricted financial means the ruling would prevent these con- 
tractors from obtaining their financial requirements through V-loans.” 

The leading banks in Philadelphia ‘“‘are willing to finance their customers and 
others that show a reasonable amount of net worth and have ability in their 
respective fields, but show decided reluctance to finance marginal cases and those 
without some tangible net worth, because of concern regarding the ruling of the 
Comptroller General.” 

In the Atlanta district ‘‘practically all banks interviewed say they will finance 
contracts for their established and financially sound customers but will not be 
interested in guaranteed loans to marginal and poor normal risks.”’ 


Increasing seriousness of problem as defense production expands 

Many banks have pointed out that the problem created by the Comptroller 
General’s rulings will become more serious as Government contracts are awarded 
in the future to weaker manufacturers and producers. 

In New York City several large banks have indicated that “they do not antici- 
pate for the present they will be required to resort to V-loan financing as they feel 
they can take care of the requirements of their customers on an unguaranteced 
basis. However, they recognize that with the acceleration of the procurement 
program and expanded requirements of contractors for financing they may have 
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to resort to making V-loans. In several instances, it was stated that, because of 
the uncertainties that exist with respect to the * * * ruling [of the Comp- 
troller General], V-loans would be arranged on an unsecured basis rather than with 
assignment of contract proceeds.’’ In this connection, the New York Reserve 
Bank states: 

“We are of the opinion that there is considerable uncertainty regarding the 
implications of the Comptroller General’s ruling which may have an unfavorable 
effect upon the V-loan program as the defense procurement program is expanded 
affecting an increased number of small! contracting concerns. The effect of the 
ruling may be to prevent many of the latter concerns from obtaining the necessary 
financing assistance from their banks and to increase the use of such facilities as 
direct advances from the armed services, RFC loans, and 13 (B) loans. It also 
may have the result of increasing the number of applications that the Reserve 
banks receive for 100-percent guaranties with respect to such cases.”’ 

“The general view expressed in Cincinnati is that to date contracts have been 
let to stronger companies, but, as the defense program progresses, weaker companies 
will apply for financing which banks will be unwilling to make unless legislation is 
passed which will protect assignees.’”’ A bank in Cincinnati ‘is reported as not 
turning down assignments of Government contracts when offered by a desirable 
company. However, they are greatly concerned because less desirable borrowers 
will appear as the defense program and expands they are unwilling to take the risk.”’ 

In the St. Louis district, the observation was made that ‘as contracts are 
granted to concerns whose financial condition would necessitate the taking of 
assignments of proceeds of contracts, the problem posed by the Comptroiler’s 
ruling would restrict action on the part of the banks.” 

In some areas, banks are making V-loans ‘‘in the belief that the law eventually 
will be clarified and remove the risk the assignee banks are assuming today.” 
However, it appears certain that banks which are doing so will cease to provide 
such financing for defense contractors unless the Assignment of Claims Act is 
amended in the near future. 

While certain large New York City banks have indicated that they will not 
refuse at present to participate in the V-loan program because of this problem, 
the Federal Reserve Bank of New York feels ‘‘that the policy of a number of 
these banks is based upon their expectation that there will be some corrective 
action taken with respect to this question in the very near future. If this is 
not done, we may then see a definite change in the policy of the large banks here 
unfavorable to the program.”’ 

In the Boston district, some banks which have made loans on the security of 
assignments of claims feel “that the ruling by the Comptroller is so contrary to 
the intent of Congress that legislation will be introduced to amend the Assign- 
ment of Claims Act to clarify this troublesome question. As a result most banks 
here have not let it interfere with their financing of defense contracts, except 
possibly in some of the fringe cases. If Congress fails to act we believe this 
feeling would change abruptly.” 

Conclusion 

From the above information, which could be further supplemented by cumu- 
lative evidence, it is perfectly clear that banks throughout the country are refus- 
ing to participate in the V-loan program or are participating with reluctance and 
only to a limited extent, solely on account of the opinions of the Comptroller 
General. It is clear also that the unwillingness of banks to make loans on assign- 
ment of claims is of the greatest importance in the case of the smaller so-called 
marginal contractors. Unless the Assignment of Claims Act is appropriately 
amended to protect banks against the abnormal hazards of that act as inter- 
preted by the Comptroller General, the purposes of the act will be defeated and 
the defense-production program will be seriously retarded by lack of private 
financing of defense contractors including financing under the current V-loan 
program. 


Mr. Lane. The next witness the committee would like to hear from 
is Mr. John S. Bachman, chairman, Contract Finance Committee, 
Department of Defense. Will you come around, sir, and proceed 
in your own way. The committee has already received copies of 
your statement. 
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STATEMENT OF JOHN S. BACHMAN, CHAIRMAN, CONTRACT 
FINANCE COMMITTEE, DEPARTMENT OF DEFENSE 


Mr. Bacuman. Mr. Chairman, I, too, have a prepared statement 
which I would like to deliver. 

This statement for the Department of Defense is as cleared yesterday 
afternoon by the Bureau of the Budget. 

The Assignment of Claims Act of 1940 was enacted to encourage 
private financing of contracts to promote the national defense. It 
permits Government contractors to assign the proceeds of their con- 
tracts to financing institutions, and for military contracts, authorizes 
provision that payments to an assignee shall not be subject to reduc- 
tion or set off for any indebtedness of the assignor, that is, the con- 
tractor, to the United States, arising independently of the assigned 
contract. 

Under an assignment containing this no-set-off clause, the assignee 
ran the risk of the contractor’s failure to perform the contract but was 
entitled to receive the contract proceeds despite any indebtedness of 
the contractor to the Government not arising under the particular 
assigned contract. During the past war and the period before it, 
this 1940 legislation was useful in facilitating private financing of 
performance of military contracts. Assignments were widely used 
in connection with both guaranteed and unguaranteed loans. 

However, in a series of decisions, beginning in 1949, the Comptroller 
General of the United States has ruled that payments made to an 
assignee may be recovered from the assignee by the Government if it 
is later determined that too much has been paid under the contract. 
The Comptroller General also ruled in 1950 that Government claims 
against a contractor for withholding taxes and social security con- 
tributions, to the extent that such taxes would not have accrued “but 
for’ the performance of assigned contracts, do not arise independently 
of contracts. Under these rulings the assignee is made vulnerable to 
Government claims for repayment of amounts received pursuant to 
an assignment, when it is determined that there has been overpayment 
under the contract or that taxes have not been paid by the contractor 
that would not have accrued “but for’? performance of the contract. 
Thus, after receipt of assigned contract proceeds by the assignee 
financing institution, application of proceeds to pay off the loan or 
other financing arrangement secured by the contract assignment, and 
release of excess proceeds to the contractor, the financing institution 
remains subject to future Government claims for repayment. These 
rulings have resulted in both reluctance and unwillingness of financing 
institutions to engage in financing involving assignment of Government 
contracts. 

Corrective legislation, barring recovery of payments made to as- 
signees of Government contracts, allowing assignees of proceeds of 
contracts having the no-set-off clause to receive all proceeds of per- 
formance of the assigned contracts, would remove a recognized impedi- 
ment to the current procurement program, and would aid greatly in 
the accomplishment of the objectives of that program. 

However, it is believed that the proposed amendment, H,. R. 2947, 
is In some respects not adequate to accomplish its stated purpose of 
facilitating the financing of defense contracts. Here I would like to 
repeat that this statement is cleared by the Bureau of the Budget. 
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Specifically: 

One: The proposed amendment would apply only to contracts en- 
tered into on or after July 1, 1950 (H. R. 2947, p. 2, lines 8 and 21). 
The use of this cut-off date-—page 2, line 8—would not free assignees 
from the hazard of Government claims to recover payments made to 
assignees under contracts, still continuing, entered into before July 1, 
1950. The approximate unpaid amount of military contracts made 
before July 1, 1950, is $3,450,000,000. This amount may be increased 
by future amendments increasing quantities under those contracts. 
This same July 1, 1950, cut-off date, in the not-set-off portion of the 
bill—page 2, line 21—would prevent future amendment of these pre- 
July 1, 1950, contracts so as to include the no-set-off clause and would 
thus narrow the existing law. This exclusion of contracts made before 
July 1, 1950, would not only hamper financing of completion of those 
$3 450,000,000 of contracts, but in cases involving both those older 
contracts and newer contracts would tend to impede financing for all 
the contracts held by the contractor. To accomplish its purpose of 
facilitating the financing of defense contracts, this bill should apply to 
all existing and future contracts for the national defense. To do this, 
while not affecting rights or obligations relating to contracts under 
which full payment has already been made, it is suggested that H. R. 
2947 be changed by 

In lines 7 and 8, page 2, delete the words “In any case in which a 
claim under any contract entered into on or after July 1, 1950." and 
substitute the words, “Tn any case in which a claim under anv contract 
(not including any contract under which full payment has heretofore 
been made) heretofore or hereafter entered into”. 

In lines 20 and 21, page 2, delete the words, “Any such contract 
entered into on or after July 1, 1950”, and substitute the words, 
“Any such contract heretofore or hereafter entered into’’. 

Two: The new proviso—lines 11-21, page 3——contains no provision 
to protect the financing institutions entitled to the benefit of an 
assignment, with respect to interest and other charges accruing in the 
period between the date of the notice required by the proviso and the 
date of payment to the assignee. 

In cases where a subcontractor under a Government contract finds 
it necessary, because of the weakness of the prime contractor's credit, 
to arrange for assignment of claims under the prime contract, to a 
financing institution, so that contract proceeds may be received by 
the assignee and paid over directly by it to the subcontractor in 
payment of the subcontract price, the proviso would make it impossible 
for the subcontractor to rely upon the assignment. Under the proviso, 
the entire contract proceeds in this situation might be applied against 
other claims of the Government against the prime contractor. 

Also, the proviso, in cases where loans by several banks to a con- 
tractor are secured by assignment made to one of the banks for the 
benefit of all, would limit the protection of the no-offset clause to the 
loans of the single bank holding the assignment. This latter defect 
could be cured by deletion of the word “assignee’s” from the proviso— 
line 17, page 3. 

Mr. Lane. Are there any questions of this witness? 

Mr. Wiison. Yes, sir; | would like to ask a question. You sav 
there are some $3,450,000,000 worth of contracts entered into for some 
period of time? For how long? 
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Mr. Bacuman. That, sir, is the unpaid total as of the most recent 
available date of all of the contracts made before July 1, 1950. 

Mr. Witson. Approximately how far back do those contracts run? 

Mr. Bacuman. As to time of making? 

Mr. Wuson. Yes. 

Mr. Bacuman. I do not know. 

Mr. Witson. Would not most of those contracts have already been 
assigned where the contractor desired or needed money in order to 
complete o or start the contrac n 
closed insofar as the contract and the contractor and the lending 
agency is concerned? 

Mr. Bacuman. I do not believe, sir, that anybody has accumulated 
data on that. It would be possible, I guess, to ascertain at the 
General Accounting Office what contracts have been assigned already. 
I would think it would be a fair supposition that some may have 
been and some have not. The thing we are looking to in consider- 
able part is that people who had been able to take care of their 
financing under the military budgets as they stood in the past, will 
need bank financing in considerable extent to take care of accelera- 
tion in schedules and to pile on top of what they had, greatly enlarged 
military orders. 

Mr. Witson. The majority of those orders, though, have started 
within the last 6 months; is that not correct, sir? 

Mr. Bacuman. Those that have been placed since July 1, last year. 

Mr. Wiuson. That was the start of our present rearmament 
program? 

Mr. Bacuman. Yes, sir; that is correct. But our feeling is, 
entirely apart from the dead contracts, that the performance, the 
continuing performance of the contracts entered into before July 1, 
1950, is just as important as the performance of the new contracts 
and we see no particular rational basis for excluding them, and 
might say as the proviso goes today, it is not only excluding them 
but saying as the language is written that if they do not happen to 
have the assignment article with the no-set-off clause in it, they 
could no longer even be amended so as to have it. 

Mr. Witson. [ am wholly in sympathy with protecting a man who 
in good faith advances money to a contractor to perform his contract 
to protect him in the money he loaned, but when you pass a bill to 
correct one evil, then everybody runs and jumps under it to do a lot 
of evasion on a lot of other things, and there would be very few con- 
tracts left where the contractor would not assign the proceeds of that 
contract if for no other reason than to get his money out where he 
would have it and because it would defeat these claims from the 
Government, many of which are just. 

Mr. BacumMan. We do not want to defeat any claims of the Gov- 
ernment but we do want the necessary financing to proceed. 

Mr. Witson. I am saying, though, that, while we are trying to 
cure one thing, we stand a chance of jumping into something else. 

Mr. BacuMan. There is no doubt about it. 

Mr. Lane. Are there any further questions? 

Mr. Forrester. If this bill is passed as you gentlemen outline it, 
what risk will the banks or these lending agencies assume? Do they 
have any dangers, anything whatever there that naturally flows with 
lending? 
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Mr. Bacuman. I think they have one hazard they cannot possibly 
escape and that is that they must depend on the competence, the 
capacity of their borrower, the Government contractor, and if he does 
not succeed in performing his contract in accordance with its terms, 
deliver in accordance with the contract or do the work required, then 
either the payments to him are reduced or he is defaulted and gets no 
payments and they still take that risk. 

Mr. Forrester. That is the only risk that they do have if this bill 
is passed? 

Mr. Bacuman. That is certainly the primary risk. The thesis of 
the 1940 legislation, as I have understood it, was that fundamentally 
if a contractor does perform, then the assignee has reason to sup- 
pose that not only the credit of the Government is back of the con- 
tract, but that the money payable on that contract will come directly 
without outside claims reducing it. 

Mr. Lane. Are there any further questions at this time, gentlemen? 

If not, thank you, Mr. Bachman. 

Now, | understand that the General Accounting Office is represented 
here by its legislative attornevs, Mr. Owen Kane and Mr. Stephen 
Haveock. Attorney Hayecock, will you step up please? I under- 
stand you have no prepared statement but your views will be appreci- 
ated by the committee. 


STATEMENT OF STEPHEN HAYCOCK, LEGISLATIVE ATTORNEY, 
GENERAL ACCOUNTING OFFICE 


Mr. Haycock. I might inform the chairman that we have in pro- 
cess of preparation a draft of our formal comments on the bill. We 
have not as vet gotten that draft in final form. However, if the 
committee would care to hear some of the comments that the office 
has with respect to the bill, I should be very glad to tell vou briefly 
some of the things which will, I think, be in the draft, and which we 
shall be happy to furnish this committee copies of when it is completed. 

Mr. Lane. We will appreciate that statement, Mr. Hayveock. 

Mr. Haycock. In the first place, there seems to be a consensus of 
opinion that these defense contracts are entitled to financing but I 
think it may have been overlooked, the fact may have been overlooked 
that the protection afforded by this act as it is now written is not re- 
stricted to the particular loans which are necessary for financing those 
contracts. It is in the nature of permanent legislation and even then, 
as I say, is not restricted te coverage or protection for the particular 
loans necessary for the defense contracts. 

With respect to comments which have been made on the retroactive 
feature of the bill, I would have this to say: I think that the amend- 
ment which has been offered by the Department of Defense might 
accomplish the purpose which they wish to accomplish with respect 
to existing contracts. However, since what we are concerned with 
here is protection for banks with respect to assignments to finance 
current defense production, it seems to me that the same result might 
be accomplished by making the bill effective with respect to assign- 
ments entered into on or after July 1, or whatever date the committee 
might feel adequate to encompass the current defense program. 

Now with respect to the first part of the bill which prohibits the 
recovery of any amounts theretofore paid to an assignee, I would like 
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to point out the fact that when the bill first was reported to the 
Bureau of the Budget, there was a proviso in it which permitted any 
overpayments to an assignee to be deducted from subsequent pay- 
ments to be made under the same contract if there were existing a 
balance sufficient to do that. 

Mr. Wixson. After the contract was completed, you mean? 

Mr. Haycock. Before the contract was completed, from subsequent 
payments, if there were any remaining under the same contract. That 
is not in the revised bill, although it was not suggested to be omitted 
by the Bureau of the Budget when the ‘y replied to the sponsors of the 
legislation. 

Now, it might be considered that such overpayments, which again 
might or might not have been applied to a defense loan, could be re- 
covered under the proviso at the end of this proposed bill. However, 
there is some language in that proviso which might be interpreted to 
prevent that. The proviso contains the words, ‘“‘notwithstanding the 
provision of this sentence.” If that should be changed to read, ‘“‘not- 
withstanding the provisions of this paragraph,” it would, [ think, 
indicate that any overpayments to an assignee to the extent that they 
exceeded the amount of the assignee’s loans, could be recovered by de- 
duction although not by direct action against the assignee in the event 
there were no future payments to be made. 

There is a further point with respect to the language of the bill 
permitting or prohibiting the withholding on account of renegotia- 
tion, fines, and penalties. There are provisions in the Davis-Bacon 
Act, in the 8-hour law, and the Walsh-Healvy Act which require the 
insertion in the contracts subject to those acts, of stipulations pro- 
viding for the payment of penalties, in the event of violations of 
those laws, and further, in two of the acts, directing the Comptroller 
General to pay over directly to underpaid laborers or mechanics the 
sums which have been withheld from payments otherwise due under 
the contract. If the word “penalize” or “‘penalties’” is left in the 
act, it would appear to preclude or to nullify the statutory protection 
aiforded under those labor standards acts. That might be remedied, 
| believe, by changing the parenthetical expression now contained in 


? 


the act on page 3 which reads: 

(which term does not include damages for failure of the assignor to perform the 
work required by the contract). 

If that were changed to read: ‘(which terms do not include amounts 
which may be collected or withheld from the assignor for failure to 
comply with the terms of the contract),’’ it would include those 
penalties required by law to be provided for by the contract. It 
would also include withholdings for liquidated damages for failure to 
perform on time, which conceivably might be excluded under the 
phrase as it now stands. 

There is one further point. When this bill was reported to the 
Bureau of the Budget, it contained a prohibition against withholding 
from an assignee on account of taxes. That was taken out upon the 
recommendation of the Bureau of the Budget so that the bill as now 
drawn does not prohibit the withholding of taxes, such taxes as do 
not arise independently of the contract, which, | might add, are very 
limited as has been mentioned here, and the rulings that have been 
made by the Comptroller General are to the effeet that they consist 
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of withholding taxes, social security taxes, on the very labor without 
which the contract could not be performed. However, no mention 
here is made with respect to interest or penalties on those taxes. In 
view of the fact that interest has been held not to be either a fine or a 
penalty, I assume that interest on those taxes would or could be with- 
held equally with the taxes. However, the penalties, if any, could 
not be. Whether it was so intended, I do not know, but if the tax 
penalties are intended not to be excluded, if they are not to be ex- 
cluded, the language should be clarified in that respect. 

A further point with respect to the bill is the proviso on page 3 
which purports to permit withholding from an assignee for any claim 
of the contractor which is in excess of the outstanding loans the 
assignee has at the time it receives notice of the contractor’s debt from 
the Government. The proviso makes no provision for computing the 
balance of loans outstanding at the time such a debt notice is served 
upon the assignee. 

Nor is there any method by which the correctness of any amount 
contended to be outstanding could be ascertained. If the purpose of 
the proviso is to protect banks to the extent of loans made to enable 
contractors to perform defense contracts, it would seem the most 
practicable method of determing any outstanding balance would 
seem to be to require assignees to report to the contracting agency 
promptly the amounts of any loans they made on the strength of a 
particular assignment. It would then be simple to determine the 
outstanding amount at any time by deducting from the total amount 
of loans reported the payments theretofore made under those assign- 
ments; otherwise, the assignee may receive protection on account of 
moneys which he received not in payment or repayment of any loan 
he made, but merely as a collection agency for the Government con- 
tractor. If it is not restricted to the amount of the loans made, and 
necessary to perform the contract, you may have the situation of an 
assignment being made in nearly every case even though the loan 
represents a very small fraction of the contract payments. 

Mr. Lane. Can you give us a suggested amendment to take care of 
that situation? 

Mr. Haycock. I shall be happy to have one for vou in a day or 
two, if the chairman please. I do not have one at the present time in 
final form. 

Mr. Lane. Will you furnish this committee with that amendment 
together with those other two that you suggested to this committee? 

Mr. Haycock. Yes, sir; | shall be very glad to do that. 

Mr. Wiison. Do you not think this bill should be restricted entirely 
to defense contracts and the money that goes into the defense con- 
tracts? 

Mr. Haycocx. I do think that; I think that the General Accounting 
Office feels that if it is to be passed, it should be restricted to those, 
the financing necessary for this current defense program. As written, 
it would become permanent law. It would be applicable after this 
emergency is passed, during peacetime generally when there is no 
longer the need for financing these marginal producers who cannot 
finance Government contracts without help of this nature. 

Mr. Witson. Let me ask you another question about this: How do 
you think a provision would work in this bill to require both the as- 
signee and the contractor, both or either, to withhold a percentage of 
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these funds for a definite length of time before they are paid over to 
take care of any of these outstanding claims? It would result, 
naturally, in the borrower being able to get less money, of course. 

Mr. Haycock. I do not feel competent to answer that, sir. I do 
not know how it might affect the bank’s position nor the assignor’s 
position with respect to financing. Ordinarily, I presume that the 
bank’s position changes immediately upon receipt of any payments 
under the assignment, that those amounts are immediately applied 
in reduction of the loan or turned over to the assignor. It it were 
to be withheld, it might result in the size of the effective loan being 
reduced too much. 1 might state this with respect to comments which 
have been made about recoveries back from an assignee long after 
the transaction is closed, that under the new form of V-loan guaranty 
contract, loans which are guaranteed are protected against any future 
demands by the Government against the bank, at least 1 have seen 
such a provision in a proposed form of V-loan guaranty contract 
and I assume that it is now being used. 

Mr. Witson. What is the nature of that provision? 

Mr. Haycock. ‘lhe guaranty contract guarantees up to 90 percent 
for any liabilities under certain circumstances. I believe that formerly 
those contracts were closed out and terminated within, say, 30 days 
from the time the contract was finished. There have been occasions 
when demands by the Government against the contractor have not 
been discovered until after that time. The expired guaranty, if it 
expired 30 days after the contract, was no longer any protection, 
no longer a guarantee to the bank with respect to subsequently dis- 
covered claims of the Government. I understand there has been an 
amendment to provide that no matter when any claim is made by 
the Government against a bank, if any should be made, that the 
guaranty will still be considered in effect so that they are protected 
to some extent against claims by the Government after the contract 
is finished. 

Mr. Lanes. Are there any further questions of Mr. Haycock? 

Have you finished your statement, Mr. Haycock? 

Mr. Haycock. Yes, sir. 

Mr. Lane. And you are going to submit this memorandum to the 
committee together with those three suggested amendments? 

Mr. Haycock. Yes, sir. 

Mr. Lane. As soon as you can, please. 

Mr. Haycockx. Within a day or two at the most. 

Mr. Lane. Thank you very much. 

Mr. Lane. We will be happy to hear from Mr. Francis H. Beam, 
senior vice president, National City Bank, Cleveland, representing 
the American Bankers Association. 


STATEMENT OF FRANCIS H. BEAM, SENIOR VICE PRESIDENT, 
NATIONAL CITY BANK, CLEVELAND, REPRESENTING THE 
AMERICAN BANKERS ASSOCIATION 


Mr. Beam. Mr. Chairman, members of the committee, I have 
filed with the secretary of the committee a formal statement which 
I should like to read to the committee and to supplement as we go 
along. 

Mr. Lane. Perfectly all right; proceed in your own way. 
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Mr. Beam. My name is Francis H. Beam. I am senior vice pres- 
ident of the National City Bank, of Cleveland, Ohio, and a member 
of the credit policy commission of the American Bankers Association. 

On behalf of the association, I desire to urge immediate passage 
with certain changes of the bill, H. R. 2947, amending the Assignment 
of Claims Act of 1940. We believe that this is vital for the maximum 
participation of private lending institutions in financing the national 
defense program. 

In 1940, Congress passed the existing Assignment of Claims Act to 
facilitate the private financing of what was then the defense program. 
The Honorable Alben W. Barkley, at the hearings before the Senate 
Committee on Banking and Currency, aptly stated the purpose of 
this act: 

The main purpose is to permit contractors who may not have enough working 
capital—and this particularly affects small contractors—to go ahead with Govern- 
ment contracts; so that if they have to go to the bank and borrow money, they 
can assign the contract as a security and they can get the money and go ahead 
with the work; then when the work is completed and the Government is ready to 
pay the contractor, naturally the bank has a first claim on it. 

I should like to emphasize that: the bank has a first claim on it. 

The existing Assignment of Claims Act of 1940 accomplished two 
things. 

First, it made it possible for private lending agencies to relieve the 
yovernment of directly financing contractors performing Government 
procurement contracts. 

Second, it made it possible for private lending agencies to relieve 
the armed services of the tremendous accounting detail resulting from 
supplying working capital to contractors through advance or progress 
payments. 

It was found that banks at the community level could far more 
satisfactorily supply funds as needed to the contractors with less 
delays and with much more effective supervision. 

The V-loan program of World War II was based on the fact that 
Government procurement contracts could be assigned as collateral 
for loans. This program resulted in private lenders handling 8,961 
loan authorizations approximating $10,798,000,000, with over $12,- 
000,000,000 actually disbursed, due to the fact that some loans were 
revolving credits. In addition, the Assignment of Claims Act made 
it possible for private lending institutions to finance many coacerns 
in the war effort, without Government guarantees in an aggregate 
amount far in excess of the figures mentioned under the V-loan pro- 
gram. 

I would like to interrupt at this point and comment on the testi- 
mony of the previous witness to the effect that the interpretation 
which has been placed on the guaranty under V-loans will satisfy in 
part the objectives that are sought to be accomplished by this amend- 
ment, by pointing out the fact that during World War II the amount 
of financing provided by private lending agencies without reliance 
upon Government guarantees of the V-loan type far exceeded the 
amount of financing provided under the V loan, so that the fact that 
the V-loan guaranty is interpreted in part to give protection of the 
type that is attempted to be provided by this amendment, does not 
meet the situation. 
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The passage of the Defense Production Act of 1950 and the intensi- 
fied defense program planned by the Government will result in a large 
procurement program. Working capital and other funds will be 
needed by contractors and subcontractors, large and small, in order 
to perform their contracts. Again it seems desirable in this national 
emergency to provide this credit at the community level through 
banks. 

Unfortunately, recent rulings of the Comptroller General of the 
United States have raised serious doubts as to the adequacy of the 
protection afforded private lending institutions under the Assisgnment 
of Claims Act of 1940. 

The proposed amendment, H. R. 2947, is intended to carry out 
what we believe to be the original intent of the Assignment of Claims 
Act of 1940 and to remedy certain existing shortcomings of the act. 
H. R. 2947 will accomplish the following: 

First, the “no set-off’ provision contained in the present act is 
limited now to contracts of the Department of the Army, the Depart- 
ment of the Air Force, and the Department of the Navy. The 
amendment would extend this same arrangement to contracts of the 
General Services Administration and the Atomic Energy Commis- 
sion, or to any other department or agency of the United States which 
the President may designate. As a result, additional agencies assum- 
ing important roles in the defense program may be authorized to 
insert this “no set-off’ clause in any of their contracts. 

Second, the proposed amendment also provides that no reduction 
in or set-off against any payments to be made an assignee will be 
permitted for any liability of the assignor arising independently of 
such contract—as does the existing Assignment of Claims Act—and 
on account of renegotiation, fines, or penalties—which term does not 
include damages for failure of the assignor to perform the work 
required by the contract—whether or not such liability arises from or 
independently of such contract. 

Third, the proposed amendment also provides that any assignee of 
a contract shall not be obligated to repay to the Government or any 
department or agency thereof, any amounts received on an assigned 
contract because of any liability of any nature of the assignor to the 
Government, whether arising from or independently of such contract. 

This provision is vitally important, particularly in view of the ruling 
of the Comptroller General of the United States, which states: 

As an assignee under the contract, bank merely succeeded to whatever rights 
the contractor had to amounts coming due thereunder. Therefore, if upon revi- 
sion of the price, it is determined that the contractor is not entitled to the amounts 
originally agreed upon in the contract, neither is the assignee bank; and any 
amount in excess of the contract price as revised may either be withheld from 
payment to the assignee or recovered directly from the assignee if already paid. 

I should like to interpolate that we do not agree with that ruling of 
the Comptroller General. 

Currently, some financing institutions have been called upon to 
refund payments made to them under assigned contracts because 
contractors have not lived up to certain warranties contained in 
Government contracts, for over payments or for other reasons. 
Some of these refund claims against the assignee arose out of con- 
tracts let or negotiated during World War IT and which were long 
since considered as closed. The actual payments received by an 
assignee on account of a completed contract and the resulting liability 
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to make refunds under the Comptroller General’s rulings could well 
be many times the amount of the loan. 

Many of the loans that were made were of a revolving credit nature 
where money was borrowed, repaid, borrowed and repaid a number 
of times. If the Comptroller General’s ruling is, in effect, upheld by 
the courts, then an assignee having made a loan of, let us say, $100,000, 
may be called upon to refund many times that loan, based on the 
amount of money that passed through the bank’s hands which was 
reloaned or released to the borrower. 

While we are in accord with the general objective of bill H. R. 2947, 
there are, nevertheless, certain improvements which should be made in 
order to accomplish the broad purposes thereof. 

These changes are as follows: 

One, it is recommended that H. R. 2947 be amended so that it would 
be retroactive to include all contracts heretofore or hereafter made, 
excepting contracts entered into before July 1, 1950, under which full 
payment has been made. Unless this change is made, the proposed 
amendment will not apply to contracts dated before July 1, 1950. 
Financing of such contracts through private channels will therefore be 
subject to the uncertainties resulting from the rulings of the Comp- 
troller General and the other deficiencies of the existing act. 

Mr. Lane. Mr. Beam, I wonder if vou would be kind enough to 
suspend there. We have a roll call in the House. The members of 
this committee are vitally interested in a bill before us now. We will 
suspend here for a few minutes so that we can answer that call and we 
will return just as soon as possible. 

(A short recess was taken.) 

Mr. Lane. The commitiee will please be in order, 

Now if you will continue, Mr. Beam, we are sorry we had_ to 
interrupt but those things happen. 

Mr. Bram. At the time we recessed, I had just commented on the 
fact that unless an amendment was made, a change was made in the 
amendment, the amendment would not apply to contracts dated 
before Juiy 1, 1950, and that financing of those contracts through 
private channels would therefore be subject to these uncertainties 
resulting from the ruling of the Comptroller General and the other 
deficiencies of the existing act. 

Now, in order to accomplish this purpose, that is, of making the 
amendment apply to the contracts dated before July 1, 1950, we would 
suggest that line 8 of page 2 of H. R. 2947 be amended to read: 
any contract (not including any contract entered into before July 1, 1950, under 
which full payment has heretofore been made) heretofore or hereafter entered into 
by the 
Also line 21 of page 2 of H. R. 2947 would have to be amended to 
read: 
contract heretofore or hereafter entered into by such 

Also line 23 of page 2 of H. R. 2947 would have to be amended to 
read: 
be amended without consideration to provide, that payments to be made to an 


Coming to the second change that we would like to recommend in 
the proposed amendment, it is recommended that there be added to 
line 9 of page 3 of H. R. 2947 after the comma, the following words: 


taxes, social security contributions, or the withholding or nonwithholding of 
taxes or social security contributions, 
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The rulings of the Comptroller General created doubts as to what 
might be construed as claims originating independently of a contract. 

In an unusual case, claims for withholding taxes and social security 
contributions of employees were considered by the Comptroller 
General as arising under the assigned contract. 

It is our contention that taxes, social security contributions, rene- 
gotiation claims, apply to the general condition and operations of a 
contractor and should not be assessed directly against any specific 
contract. It would be extremely difficult and time consuming to 
attempt to prorate properly and accurately such costs and amounts 
between the contractor’s various contracts and other business. 

We have always felt that it never was the original intention of 
Congress to have this set-off provision so interpreted. During the 
whole period of World War IU, financial institutions lent billions of 
dollars on this assumption. In order to remove doubts in the minds 
of private lenders and to encourage their financing the defense effort, 
it is advocated that the proposed amendment be changed in accord- 
ance with the foregoing recommendation. 

Three, it further is recommended that there be eliminated from 
H. R. 2947 the proviso commencing with the word ‘“Provided”’ in 
line 11 of page 3 thereof, and running through to the end of the 
proposed amendment. It is strongly urged that there is no real need 
for this provision for the Government can protect itself insofar as the 
assignor is concerned without the benefit of this proviso. 

The proviso would have the effect of creating new hazards if the 
assignee financial institution continued to advance funds to a con- 
tractor or subcontractor after potice is given thereunder. Conse- 
quently, the production of badly needed goods might be stopped. 
Difficult situations could arise in determining the actual amount due 
assignee for principal, interest, and other expenses at the time of notice. 
There would be questions as to how a financing institution could 
handle funds held in cash collateral accounts or under revolving credit 
arrangements. 

The proviso limits seriously the effect of the ‘‘no set-off’ clause and 
injects a limitation which is not present in the existing Assignment of 
Claims Act of 1940. In certain cases the proviso could make financing 
through private channels extremely difficult, if not impossible. This 
might be true particularly in the case of smaller business enterprises. 

Let me take a simple case which shows the complications arising 
if the proviso is retained. A bank makes a loan to a contractor for 
$200,000 and takes an assignment of moneys due or to become due on 
contracts. The bank advances to the contractor the sum of $100,000, 
which is used by the contractor, $80,000 for inventory and $20,000 
for labor. The Government then discovers it has a claim for rene- 
gotiation or taxes against against the contractor and serves notice 
upon the bank. ‘The bank upon receipt of the notice has a claim on 
the assigned contract limited to $100,000. 

If the bank were assured of the repayment of this amount, the 
proviso would not be so objectionable. Such, however, is not the 
case. Until the contractor completes and delivers the goods con- 
tracted for he might not be entitled to anything from the contracting 
agency and the contracting agency, likewise, would owe the bank 
nothing under the assignment until the contractor delivers the goods. 
In order to protect the $100,000 already lent, the bank must continue 











AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 25 


to lend the contractor on an unsecured basis and the repayment of 
such new money would be subordinate to the renegotiation or tax 
claim. Such a result cuts squarely across the intent of the Assign- 
ment of Claims Act and will undoubtedly militate against the bor- 
rowing capacity of the less financially strong contractors, the very 
ones who must rely on the assignment of their contracts to secure 
the necessary financing. 

It is our contention that such claims should be collected by the 
Government directly from the contractor and the Government should 
not attempt to make the financing institution its collecting agency. 
In the long run, a competent contractor successfully performing 
Government contracts should be able to produce earnings which would 
permit him to discharge in a normal way his outstanding obligations to 
the Government. 

Fourth, it also is recommended that H. R. 2947 be amended so as to 
permit factoring arrangements to come within its scope. The 
proposed amendment limits the provisions to assignments as security 
for loans, and so forth. Under a factoring arrangement there is no 
loan but an outright purchase of accounts receivable. Factoring 
companies and some banks have handled a sizable volume of this type 
of financing during World War Il, and since, and are anxious to con- 
tinue to do so in this national emergency. 

it is suggested that line 13 of page 2 of H. R. 2947, be amended to 
read as follows: 
designate, is or has been assigned pursuant to this Act in connection with a 
factoring arrangement or as 

In summary, private lenders are apprehensive as to what their rights 
are under the existing Assignment of Claims Act of 1940. It is time 
to set at rest these fears by the enactment into law of H. R. 2947 with 
the recommended changes. 

There is no logical reason why a private lender should have the 
extraordinary exposure resulting from the rulings of the Comptroller 
General. It seems reasonable, therefore, that protection should be 
given to private lenders so that they might be in a position to finance 
contractors with a full sense of security that later they will not be 
penalized for situations entirely outside of their control. 

Banks and other private lending agencies during this critical emer- 
gency desire to serve the best interests of the Nation and to cooperate 
to the fullest extent in financing the contractors producing directly 
or indirectly materials needed for the defense. 

We, therefore, urge that you give vour favorable consideration to 
H. R. 2947 with the changes recommended. 

Now, I should like to supplement that statement by commenting 
on four points made by the previous witness; one I have already com- 
mented on briefly and that was the witness’ suggestion that the inter- 
pretation placed upon guaranty agreements under the V-loan would 
take care of a great deal of the points intended to be covered by the 
amendment in that the guaranty would extend to amounts that would 
be recovered from an assignee. As I pointed out to the committee 
already as we went through my formal statement, that the guaranty 
agreement would only afford protection in the case of guaranteed 
loans. I pointed out that during the last war the amount of un- 
guaranteed loans that were financed on assigned contracts exceeded 
the amounts of guaranteed loans. 
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I should like to point out also that the protection of the guaranty 
agreement would extend only to the guaranteed portion of the loan 
where a guaranty was present and would not extend to the unguar- 
anteed portion of the loan. 

I should also like to point out to the committee that as I under- 
stand the guaranty agreement under the V-loans it has been inter- 
preted to be limited in amount to a stated percentage of the loan. 
Let us take, for example, a revolving credit loan that might have 
amounted to $100,000 with a 90 percent guaranty. Therefore, the 
right of recovery of the bank from the guarantor would be limited 
to $90,000. Suppose, however, that this was a revolving credit 
arrangement under which many times the amount of the loan passed 
through the hands of the assignee bank. The recovery might well 
exceed, I mean the recovery under the Compiroler General's ruling 
might well exceed the amount of the guaranteed percentage of the 
loan so that I do not believe the existence of a guaranty agreement 
even as now interpreted under the V-loan program by the Federal 
Reserve banks gives protection as the previous witness indicated 
that it would. 

I would like to comment on the suggestion made by the previous 
witness that under the proviso appearing at the end of the bill, 
beginning on line 11, on page 3, notice should be given by assignees 
to the Government of advances made. Of course, I have already 
taken the position that that proviso should be entirely eliminated. 
But I should like to comment nevertheless on his suggestion that 
notice should be given as each advance was made. It would seem 
to me that that would make a tremendous amount of paper work. 
It would create a tremendous amount of paper work for the banks 
and a lot of paper work for the Government. I do not quite see 
that it would accomplish its objective. 

Three: 1 should like to comment on his suggestion that penalties 
under the Walsh-Healy and other similar acts should be the subject of 
a set off under the provisions of the amended act. As already in- 
dicated in my statement, we take the position that the items which 
may be the subject of set off should not be increased but should be 
narrowed and should be limited to the things that arise directly under 
the provisions of the contract and that have to do with production 
and should not include these collateral items of taxes, fines, penalties, 
social security contributions, and so forth. 

The fourth point | should like to comment on briefly was the 
preceding witness’ suggestion that the act be limited to defense 
contracts. The original act applied to contracts made by certain 
governmental agencies. The amended act would expand the list of 
governmental agencies to which the act would apply. We believe 
that to limit the application of the act to defense contracts would 
create a very difficult if not impossible administrative problem. How 
could it be determined whether a given contract was a defense con- 
tract? It seems to us that that point is adequately covered in that 
the act only applies where the particular governmental agency inserts 
the no set off provision in its contract and that that should give the 
Government adequate protection against an unnecessary or unreason- 
able extension of the provisions of the act. 

That, gentlemen, concludes my statement. 
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Mr. Lane. Are there any questions of this witness by any member 
of the committee? 

If not, thank you, Mr. Beam. 

Now the next witness is Mr. Milton P. Kupfer, representing the 
National Conference of Commercial Receivable Companies, Ine. 


STATEMENT OF MILTON P. KUPFER, REPRESENTING NATIONAL 
CONFERENCE OF COMMERCIAL RECEIVABLE COMPANIES, 
INC. 


Mr. Kuprer. Mr. Chairman and members of the committee, I ap- 
preciate your courtesy in inviting me to come here and express my 
views and I will try to merit that courtesy by being brief. 

As to the justification for the act in principle, it is all set forth in my 
statement and I believe has been sufficiently explored here without 
going into detail on the subject. 

(Mr. Kupfer’s prepared statement appears at the conclusion of his 
oral testimony. ) 

Mr. Kuprer. I think it really can be put in one sentence and that 
is this: That in the present state of the law and the interpretation of 
it, Government contracts, particularly with small business concerns, 
are unbankable and when I say unbankable I mean not only with 
respect to banks and trust companies but with respect to the type of 
institution that I represent which I will outline to the committee in a 
moment, 

Obviously, if the United States Steel Corp. gets a Government con- 
tract, it need not assign it. It can finance itself out of its own funds. 
It is the small fellow who is concerned. That being so, the only alter- 
native to amending this act so as to make Government contracts bank- 
able for the little fellow is to have the Government finance them, either 
directly or under Government departmental guaranties, or what have 
vou. I have heard it stated in recent days that the cutting loose of 
Government money in that way is something to be avoided if possible, 
and of course we know that it should be. 

Now, for approximately 30 vears I have been representing a number 
of commerical banking institutions other than banks that finance 
small business principally upon the security of the accounts receivable, 
factors liens, trust receipts, and conditional sales agreements, and 
that type of thing. 

About 7 or 8 years ago, 50 or 60 of the companies in the field, and 
incidently there are probably not more than 100 to 150 all over the 
country, organized themselves into a voluntary association to which 
I am general counsel. The name of it is set forth in my justification, 
the National Conference of Commercial Receivable Companies. 
They are large and small. They run from a capitalization of perhaps 
a million dollars or two million dollars or two million and a half, all 
the way down to $50,000. They operate some of them on the level, 
the local level; some of them operate on the regional level; some of 
them operate on a national level. The principal application of their 
funds is to small business and of course they are also customers of 
the banks and in that way impinge upon the banking system because 
of the fact that they wholesale credit and we are seekers of accommoda- 
tion from the banks. 
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Now, as to the amendments, there are two, I think, about which 
there should be very little controversy. In fact, I should think none 
at all. One is to include factors within the ambit of the bill. Now 
perhaps the committee would like a brief explanation of what factors 
are. Factors stem historically from the old commission merchants 
in England where you may recall that when a commission merchant 
in London represented, let us say, an exporter of shellac from India, 
the commission merchant was not only a selling agent but had to 
guarantee the account to the seller in India, the reason being that it 
took 4 or 5 months for that shellac—I am speaking now of a century 
back—to get from Madras to London. For that reason, the commis- 
sion merchant became what was known in the law as a del credere 
factor, which meant a commission merchant who guaranteed the 
payment of the account by the British importer from the East Indian 


exporter. As the years went by, the selling feature of the factor’s - 


business evanese oA. but the financing feature of guaranteeing the 
account still remained. That is the way factors operate in New York 
and some of the other centers. 

Now, curiously enough, the factoring activity is limited to three 
or four very large fields and incidentally highly important ones in the 
procurement program, textiles primarily, as some of you know. I 
think Mr. Wilson heard me speak on the subject on the 60-A matter 
a year ago; shoes, furniture, that type of thing. But the manner of 
their operation is not to take the accounts receivable as security for 
the account but to buy them outright, either with or without recourse 
upon the seller. 

Now, the language of this bill, and it is a pure inadvertence, I am 
sure, does not cover that type of transaction. The economic conse- 
quence of the purchase of an account with recourse and the taking of 
an account technically as security is of course exactly the same; it 
is not even the difference between tweedle-dum and tweedle-dee; 
there is no difference at all. But within the language of this bill it is 
not covered. 1 therefore suggested in my justification that that 
defect be cured by the following change on page 2, line 13, after the 
word “ Act,” insert the words, “in connection with a factoring arrange- 
ment or’ and that appears on page 6 of my written statement. A 
conforming change will have to be made if the committee agrees, on 
page 3, line 15; elide the word ‘“‘assigned”’ before the word “contracts”’ 
and after the word “contracts” insert “assigned as security.” That 
will take care of that factoring problem. 

Now, the only other change is set forth in my statement. There 
are one or two others in which the testimony is developed, in connec- 
tion with the proviso clause at the very end of the bill beginning on 
line 11 of page 3 and ending on line 21. Of course, the type of concern 
that I represent is not so acutely affected by that proviso clause as 
the banks represented by Mr. Beam. I do, however, feel that on the 
whole it would probably be better and certainly less confusing if 
the proviso clause were taken out, but if it is left in, there are four or 
five words that bave to be inserted and that is in line 19 on page 3 
after the word ‘‘assignor’’ insert the words, “plus interest and other 
charges.” | think that omission was also an inadvertence because 
certainly it was never the intent of the author of the bill to limit the 
protection of the assignor solely to the raw principal of his advance. 
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It certainly was intended that his interest if lawful should also be 
protected, so that that phrase should be inserted in order to protect 
the case. 

I know, of course, that some courts hold that interest follow 
principal and when you speak of principal you also include interest 
and that, all that sort of thing, but the courts are by no means 
unanimous on it and if we want to protect the integrity of the assign- 
ment of Government contracts perhaps we had better free the matter 
from all doubt. 

Now, as to the inclusion of only defense contracts, there is really 
little more than I can say other than what Mr. Beam has so well 
exposed to the committee, except to point out perhaps that from the 
point of view of the assignee, we would be in an amost intolerable 
position or situation because we would never know what was a defense 
contract and what was not a defense contract and forsooth I can see 
the situation where you might have one contract that might be inter- 
preted as one or the other and perhaps be a hybrid and in some cases 
be interpreted both, as both. So we really would never know where 
we are. In addition whereto, of course, the whole act is only permis- 
sive on the no-set-off clause anyway and any Government procurement 
agency that does not see fit to insert the no-set-off clause need not do 
it and then it will be incumbent upon us and when I say ‘“‘us”’ I mean, 
of course, the financing institutions, to determine whether they want 
to accept the assignment of a contract that does not contain a no- 
set-off clause or not. But the whole thing is completely in the hands 
of the procurement agencies. 

Now, the only matter upon which I differ from Mr. Beam, and per- 
haps some of the other folks that have spoken, is on this question of 
retroactivity and, at the risk of being in a very small minority, I fee! 
that the act should be placed or made completely retroactive. Me- 
chanically, that can be accomplished, as I believe Mr. Amberg has 
suggested in his written statement, by eliding on page 2, line 8, the 
phrase ‘‘on or after July 1, 1950,” and the insertion in that line of the 
words “heretofore since passage of the Assignment of Claims Act of 
1940 or hereafter.’ And, in the interest of uniformity, the same 
change should be made on page 2, line 21, at the beginning of the 
second sentence. 

Now why do I urge that? Just as Mr. Beam has very well said, 
on page 4 of his statement, logically, members of the committee, if 
this policy is sound—and I think it is—the older a contract is and 
the longer ago transactions under it have terminated, the more reason 
there is for immunizing it against the thing which you ladies and gen- 
tlemen are trying to do—because, take the ordinary situation, take 
a 1944 contract for illustration. One of my clients has financed it. 
The goods have been delivered to the Government; the loans have been 
repaid 4 or 5 years ago in 1945 or 1946; for all we know the assignor 
has gone out of business and here in the vear of grace 1951 along comes 
some Government department and says, “We are going to assert 
against you, Mr. Assignee, not a claim for which you are responsible 
but a claim for which the assignor was responsible,”’ and that does 
not seem to me to be just right and if this act is as it purports to be, 
interpretive of the original congressional intent that was originally 
espoused by the War Department in those dates, in the enactment 
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of the Assignment of Claims Act of 1940, I certainly think that retro- 
activity should be conferred in it. 

Then, too, and there is this additional consideration with respect 
to retroactivity, it may be said by the procurement agencies, well, 
we are only interested in the financing of future Government contracts 
and frankly we do not care about past Government contracts. Well, 
apart from all considerations of fairness, members of the committee 
I can tell you this much, that if the financer of a Government contract 
feels that he has been unjustly dealt with—and I do think this would 
be unjust dealing in connection with a contract—that has long been 
finished and done with—he is going to be very gun-shy of future ones 
regardless of what the law says or it does not say. It would not be 
any answer to many for us later for us lawyers to say, sitting in our 
ivory towers, “Yes, but vou are protected now under this law.” He 
says, “TI can’t help it; I have been burned once and I am not going to 
be burned again.” 

For all those reasons, I rather feel that the law should be made 
fully retroactive. I do not think the Government would stand to 
lose very much, if anything, under it. I think the amount or the 
number of friends that would be won and the number of people that 
would be influenced by putting in full retroactivity would more than 
repay anything that might be lost under it. 

I am deeply grateful to the subcommittee for hearing me. 

Mr. Witson. In case the Government would be liable for all funds 
collected from assignees that have gone on before and who have paid 
claims made by the Government——— 

Mr. Kuprer. I am not quite sure, Mr. Wilson, that I understand 
that. Would you mind elaborating? 

Mr. Witson. You say you favor complete retroactivity which 
means placing all people in the same category so far as this matter is 
concerned. I have no idea, I do not know whether anybody has any 
figure on the amount of money that has been collected from assignees 
under these contracts heretofore. I presume it is a pretty good sized 
amount, though. It would render or tend to render at least morally 
if not legally the Government liable for all that money that it has 
heretofore collected from assignees. 

Mr. Kuprer. That, sir, of course could easily be protected by a 
further proviso in the act: 

Provided, however, That nothing herein contained shall obligate the Government 
to repay any moneys which but for the passage of this Act it would be entitled to. 

Mr. Wiuson. There would be no question about finding language 
but I am talking about if you are going to be absolutely fair, and that 
is what vou sav we ought to be. We ought to return this money 
that has been illegally collected by the Government for any purpose 
whether by renegotiation, withholding taxes, or social security, or 
whatever. 

Mr. Kvuprer. I see your argument, Mr. Wilson. In other words, 
it is not a question of finding language, vou say, if in principle in the 
future the Government should be barred, it should be also barred as 
to the past. I am afraid that you have led me to that conclusion. 

Mr. Forrester. That might be the means Mr. Wiison suggests; 
the Government might have to refund several millions of dollars, might 
it not? 
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Mr. Kuprer. I must confess in all honesty it probably leads to that 
conclusion unless, of course, you put a proviso in the bill to negative it. 
I do not think there would be any legal obstacle to sustaining that as 
to the future, that the Government shall not be able to recover as 
plaintiff, but as to the past it shall not be asked to pay as defendant. 

Mr. Forrester. Those that have not paid be released but those 
that have been, that they lose? How would you work that? 

Mr. Kuprer. It would not seem fair, would it? I must, of course, 
be honest in my answer and give you my intellectual reactions. 

Mr. Lane. Thank you, Mr. Kupfer. 

(The statement referred to is as follows:) 


STATEMENT OF Mitton P. Kuprer BEForRE SURCOMMI?TEE 4 OF THE JUDICIARY 
COMMITTEE OF THE HousE OF REPRESENTATIVES IN Support oF H, R. 2947 


I. IDENTIFICATION OF WITNESS 


My name is Milton P. Kupfer, and my address is 29 Broadway, New York 
City. Iam an attorney at law. 

At the invitation of the subcommittee, I am appearing before it as an individual, 
generally interested in the subject matter of the above-numbered bill, and on 
behalf of the National Conference of Commercial Receivable Co.’s, Inc., to which 
I am general counsel. 

This conference is a voluntary group of approximately 70 national, regional, 
and local companies of varying size, engaged in meeting the credit needs, prin- 
cipally of small business, in the manufacturing, distribution, and retail fields, 
upon the security of trust receipts, factors’ liens, accounts receivable, and like 
collateral. 

The bill constitutes a needed amendment to the Assignment of Claims Act 
of 1940 in order to effectuate its objectives in the current defense-procurement 
program and, so far as I know, there is no opposition to it from any source, I 
am advised that it was worked out, in collaboration with the Government depart- 
ments and agencies concerned, by the credit policy commission of the American 
Bankers Association. In principle, and with the inclusion of the clarifying 
amendments set forth in section V below, which are suggested in order to accom- 
plish its basic purposes, I respectfully associate myself in its support. 

On March 1, 1951, an identical bill (8. 998) was introduced in the Senate 
jointly by Senators Maybank and Robertson. 


Il. BACKGROUND OF THE BILL 


The Assignment of Claims Act of 1940 was a remedial measure, necessitated in 
the interests of Government procurement by the then-existing absolute statutory 
prohibition against the assignment of any claims against the Government. 

As was to be expected in legislation of such a novel nature, the act developed 
deficiencies in operation. However, these deficiencies did not become fully 
apparent until recently, when our current rearmament program became active, 
and have been sharply highlighted by it. These deficiencies are 

(1) The fact that the so-called no-set-off clause in Government contracts 
(as presently authorized by the Assignment of Claims Act) is applicable 
only to those of the War and Navy Departments and not to contracts of 
the many other procurement agencies, notably those specified in the Defense 
Production Act of 1950; and 

(2) Certain rulings, interpretative of the present language of the statute, 
which the Comptroller General made in 1949 and 1950. Hlustrative of them 
is the one set forth in a letter dated May 17, 1949, from the Board of Gov- 
ernors of the Federal Reserve Svstem to the Federal Reserve banks, quoted 
in cireular 3466 of thé Federal Reserve Bank of New York, a copy whereof 
is annexed hereto. It was held that the Government might withhold, or 
even recapture, from a financing assignee amounts found to be due to the 
Government from the contractor, as a result of subsequent price 
or for other reasons, even though (a) the assignee had financed the contract 
for value and in good faith, and had duly filed notice of the assignment 
thereof with the Government agencies; and (6) such revision or other super- 
vening circumstance took place long after the complete performance of 

contract and the conclusion of all transactions between the assignor and the 
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revision 
revision, 


the 


assignee. 
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The result is that, to an unfortunately increasing extent in the enlarging pro- 
curement program, Government contracts have become unfinanceable, both by 
banks and other commercial financing agencies. While the impact naturally does 
not weigh heavily upon large manufacturing or distributive enterprises of national 
scope, which need not resort to the credit market for their current requirements, 
it has, to a considerable degree, deprived small business of the opportunity to 
participate in the procurement program. 


Ill OBJECTIVES OF THE BILL 


Among many reasons that might be urged in its support, the following are 
respectfully called to the attention of the subcommittee: 

(a) Since the present legal situation is inconsistent with the purposes of 
the Assignment of Claims Act and the Defense Production Act of 1950 and 
operates inequitably, the amendment is needed in order to accomplish the 
basic objectives of both statutes. 

(b) It is also needed to remove the obvious hazards to private lending, 
particularly to small business, upon the security of Government contracts. 
As the matter now stands, any number of instances have occurred in which 
the extension of credit upon such security has been declined, thus rendering 
Government contracts unavailable for lending purposes. 

(c) This can only result either in impediment to the rearmament program 
or increased burden upon the Government in the direct financing of defense 
production, both of which, it is submitted, should, to the greatest practicable 
extent, be avoided. 

(d) A provision (section 105 (b) (5)) similar to this H. R. 2947 was inserted 
by the Senate in the Renegotiation Act of 1951, which is now in conference 
between the two Houses, and the policy of the Assignment of Claims Act 
should be harmonized with it. 

As the President pointed out as recently as February 26, 1951, Government 
financing, either by way of direct lending or loan guaranties, is distinctly infla- 
tionary, and should, therefore, be curtailed and limited, in favor of the provision 
of credit through normal business channels. The last paragraph of his memo- 
randum dated that day, addressed jointly to the Secretary of the Treasury, the 
Chairman of the Board of Governors of the Federal Reserve System, the Director 
of Defense Mobilization, and the Chairman of his Council of Eeonomie Advisers, 
reads: 

““At the same time that we are working to solve this problem of maintaining the 
stability of the Government securities market and restraining private credit ex- 
pansion, we shall, of course, continue vigorously to review Government lending 
and loan-guaranty operations. Since the middle of last vear we have taken a 
series of steps to curtail such operations and limit them to amounts needed in this 
defense period. I am directing the agencies concerned to report to me by March 
15 on the nature and extent of their current lending and loan-guaranty activities, 
so that these operations may again be reviewed, as part of our over-all antiinfla- 
tionary program.” 

IV. THE BILL’S PROVISIONS 


The operative portion of the bill contains two sentences which, briefly sum- 
marized, are as follows: 

(a) Any payments heretofore or hereafter made to an assignee of any Gov- 
ernment contract, entered into on or after July 1, 1950, pursuant to a validly 
filed assignment, shall not be subject to recapture by the Government for 
any liablity of any nature of the assignor, whether “arising from or inde- 
pendently of such contract.” 

(b) It authorizes the insertion, in any present or future Government con- 
tract entered into on or after such date, of the no-set-off clause. 

(c) If the contract contains such a clause, the Government may not set 
off, as against payments to become due to an assignee, any liability of the 
assignor either (1) arising independently of the contract or (2) whether aris- 
ing from or independently of the contract, on account of statutory renegotia- 
tion, fines, or penalties (other, of course, than damages for the failure of the 
assignor to perform the work required by the contract itself) 

The bill naturally contains appropriate provisions protective of the rights of 
the Government, notablv the following: 

(1) As just noted, it excludes from the operation of the no-set-off clause 
“damages for failure of the assignor to perform the work required by the 
contract” (p. 3, lines 8 to 9). 
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(2) It concludes with a proviso, limiting the operation of the no-set-off 
clause to the amount of the assignee’s advances, and protects the Govern- 
ment’s right of set-off against any surplus that might be payable under an 
assigned contract (p. 3, lines 11 to 21). 


V. SUGGESTED CLARIFICATIONS 


In the practical operation of commercial financing, the bill requires two amend- 
ments by way of clarification if its underlving objectives are to be attained. 


A 
Its present language protects the familiar operation in which assignments of 
accounts are taken, technically and strictly, by way of security. However, as is 
‘ well known, in the important textile and shoe industries, the lenders frequentiyv 


buy the accounts receivable outright, sometimes with, and move frequently with- 
out, recourse upon the borrowers. This operation is known as factoring. Al- 
though it takes a different lega! form, it does not differ in its economic aspects 
from accounts-receivable financing, where the assignments are executed tech- 
nically as security. 

Doubtless through inadvertence the present language of the bill does not include 
factors, which, as successors to the commission merchants of early davs, occupy 
a traditional and important place in the credit structure. Since factors are 
“financing institutions” within the meaning of the Assignment of Claims Act, it 
would, therefore, be unfair to exclude them from the operation of the bill and, 
thus, while remedying one inequity, create another. 

In order to cover this important area, the following amendments are suggested: 

1. On page 2, line 13, after the word “‘Act’’, insert “‘in connection with a 
factoring arrangement or’’; and 

2. On page 3, line 15, elide the word “assigned” before the word “con- 
tracts’, and, after the word ‘contracts’’, insert ‘“‘assigned as security’’. 

Despite the fact that my representation in the factoring field is comparatively 
narrow, considerations of fairness prompt me to make this suggestion 


B 


lt undoubtedly 1s the intent to include within the coverage of the bill interest 
and charges upon sums advanced, and not merely to confine such coverage to the 
raw principal thereof. While some courts hold that interest follows the principal 
and therefore constitutes part of the advance, the rule is not universal where 
reference to interest is not specifically included in the statutory language. 

In order to remove all doubt on this point, it is therefore suggested that, on 
page 3, line 18, the phrase “, plus interest and other charges,’’ be inserted after 
the word “assignor’’. 

Respectfully submitted. 

Mitton P. Kurrer. 

Dated March 1, 1951. 


FEDERAL ReEsERVE BANK oF NEW YoOrK 


(Circular No. 3466, June 29, 1949) 


ASSIGNMENT OF PROCEEDS OF CONTRACTS OF DEPARTMENT OF ARMY, PURSUANT 
To ASSIGNMENT oF CLaiIms Act or 1940 


(EFFECT OF PRICE REVISION ARTICLE) 


To All Banks, Trust Companies, Other Financing Institutions, and Others Concerned, 
in the Second Federal Reserve District: 

The Board of Governors of the Federal Reserve System has recently sent us a 
copy of a letter dated May 17, 1949, from the Comptroller General of the United 
States, addressed to the then Acting Secretary of the Army, regarding the effect 
of the price revision article contained in contracts of the Department of the Army 
upon the rights of banks which have taken assignments of claims under such 
contracts as collateral security for loans to Government contractors. For your 
information, the text of the letter is quoted below. 

‘Reference is made to your letter of February 28, 1949, stating that payments 
due under some Department of the Army contracts, containing a price revision 
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clause, have been assigned to banks pursuant to the Assignment of Claims Act of 
1940, 50 Statute 1029. You request advice as to whether the price revision 
articles— providing that the Government shall retain from amounts otherwise 
due the contractor, or the contractor shall repay to the Government if paid to 
him, any amount by which the contract price is found to exceed a fair and reason- 
able price—may be regarded as authorizing the Government either to retain 
amounts otherwise due the assignee bank, or where full payment has been made 
to require payment by the bank of amounts previously paid to it by the Gov- 
ernment, 

As assignee under the contract, the bank merely succeeded to whatever rights 
the contractor had to amounts coming due thereunder. Therefore, if upon revi- 
sion of the price it is determined that the contractor is not entitled to the amounts 
originally agreed upon in the contract, neither is the assignee bank: and any 
amount in excess of the contract price as revised may either be withheld from 
payment to the assignee or recovered directly from the assignee if already paid 
(ef. 23 Comp. Gen. 943).” 

Additional copies of this circular will be furnished upon request. 

ALLAN SproutL, President. 

Mr. Lane. We have Mr. Matthias Cook. Come around, please 
sir. 


STATEMENT OF MATTHIAS COOK, NEW YORK CITY, REPRE- 
SENTING COMMERCIAL FACTORS CORP., WILLIAM ISELIN & 
CO., INC., AND MEINHARD, GREEFF & CO., INC. 


Mr. Coox. Mr. Chairman, a lot has been said here this afternoon 
upon the very subject I am interested in on behalf of the factoring 
organizations so I am not going to burden this committee with what 
has been said before. 

I should like to say at the outset that I think Mr. Kupfer has cov- 
ered our situation pretty well with respect to the need for the amend- 
ment, revision of the amendment to cover factoring organizations. 

I think the nature of our business has been sufficiently explained 
and, of course, it consists merely of the factor’s purchase outright of 
the accounts receivable and of the claim against the Government 
under a Government contract. 

I would like to indicate to this committee that factoring organiza- 
tions have—they did in the past and are now making a large contribu- 
tion to the financing of war manufacturers. 

In World War II, for example, the three companies which I repre- 
sent here today alone financed on direct Government contracts in 
excess of $450,000,000. Now probably in indirect financing for sub- 
contractors of which we have no record—but certainly we know this 
in excess of $450,000,000 and if the proposal as it is now before the 
committee should be adopted without the revision suggested by Mr. 
Kupfer and myself, it would mean the elimination of the factoring 
organizations as a source of financing for the Government. I think 
we are all agreed that the need for financing of that type today is as 
great as it was in 1940 when the original act was enacted. 

We have suggested what revisions we think ought to be made in the 
proposal before you and Mr. Kupfer has outlined them to you. They 
are our proposals. 

I have mentioned what they are in the memorandum I have sub- 
mitted to you and I have also attached to my memorandum a copy of 
the act as we think it ought to read. 

(Mr. Cook’s memorandum appears at the conclusion of his oral 
statement.) 
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Mr. Coox. I should like to indicate to this committee that these 
proposals of ours for the revision to include factoring organizations has 
received the approval as you gentlemen heard this morning, of Mr. 
Vest representing the Federal Reserve System, Mr. Beam, too, has 
endorsed it as being something that is necessary for the defense pro- 
gram; and I should like also to add that it is my understanding from 
my conversations with Mr. Bachman that the National Defense 
Department, too, believes that factoring organizations ought to be 
included in this act to continue the type of financing that they have 
done since 1940, 

With respect to what has been said with regard to retroactivity, I 
have not mentioned anything with regard to that in my memorandum. 
Nor have I mentioned anything with respect to proviso clause. But 
since the preparation of my memorandum I have reviewed the matter 
with other speakers here today and those who might follow and I am 
in agreement that the act ought to be made retroactive and the proviso 
clause ought to be eliminated. I do not think this latter is necessary 
for the protection of the Government’s rights except as was indicated 
by Mr. Lane here in his conversations with Mr. Kupfer. 

I want to close in merely urging upon this committee the adoption 
of the bill before it with the revisions suggested by me. Thank you 
very much. 

Mr. Lane. Mr. Cook, as I listened to the testimony here this 
afternoon, I did not hear anybody that opposed the amendment to 
this bill to admit the factoring organizations. As I heard the testi- 
mony, I think all the speakers were in favor of such an amendment. 

Mr. Cook. That is right; I understand that, too. 

Mr. Witson. Just what type of contract do factors handle? I 
am from down in Texas where we borrow money on a small scale, 
$100 up to $1,000, but when you get into that big money we don’t 
know anything about that. What class of contracts do you usually 
handle and by this type of financing? 

Mr. Cook. Primarily, we find that the factoring industry is asso- 
ciated with the textile industry. That is the biggest industry that 
we finance by factoring. We also do business with shoe manvufac- 
turers and furniture manufacturers. I know of a recent account that 
came in to one of our companies—a television company. I might put 
it this way, that factors can do business and finance anybody who 
distributes goods, manufactures goods and distributes goods, to 
anyone other than the ultimate consumer. In other words, jobber, 
manufacturer, or wholesaler. 

Mr. Witson. Would it be mostly, then, contracts with regard to 
uniforms for the services and for shoes and other clothes of the services 
and furniture to be used in barracks insofar as the Defense Department 
set-up is concerned? 

Mr. Cook. That is about the extent of the business that we finance 
for those programs. 

Mr. Wiison. Outright? 

Mr. Cook. It operates this way: We buy the account receivable. 
You see, the contract is awarded; let us start from that point. Over a 
period of time the contractor makes shipments. As he makes ship- 
ments he sends out invoices to the contracting officer or the disbursing 
officer, and that invoice is assigned, then to the factor, sold to the 
factor and the factor—— 
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Mr. Wixson. It is sold without recourse or does it have recourse? 

Mr. Coox. The only situation where a contractor would be liable 
would be if the Government should refuse the goods and we have paid 
out our money for the account receivable. 

Mr. Wizson. You could go back to the contractor? 

Mr. Cook. He would have to make good. 

Mr. Wrison. Are those handled as negotiable paper? 

Mr. Coox. No. Ordinarily straight assignment; assigned as secu- 
rity to us; we then become owner of the contract and we then look to 
the purchaser. 

Mr. Forrester. You buy that at a discount, is that right? 

Mr. Coox. I do not like to use the word, ‘‘discount,’”’ because I do not 
think it is that. We buy the contract for the face amount of that 
contract—for example, suppose the invoice, the particular shipment 
is $5,000. For that shipment we will pay the contractor the $5,000 
less a small charge for the handling of it. But it is not a discount in 
the true sense of the word as banks use it. 

Mr. Forrester. But he does not get 100 cents on the dollar. 

Mr. Cook. One bundred percent except for the charge we make for 
handling the account; that is a very small percentage. 

Mr. Forrester. He would not have $5,000 for a $5,000 contract 
when you folks got through with it? 

Mr. Coox. He would have $5,000. The charge might run to one- 
half a percent or something like that. It might run less than that. 

Mr. Lanr, May I say here for the record that Mr. Walter D. 
Yankhauer representing the Mill Factors Corp., 380 Fourth Avenue, 
New York, executive vice president, stated, and I am quoting from 
one of his letters; ‘The activities of factors relate in large part to 
textiles, including both cotton and wool and such finished products,” 
as Judge Wilson has stated, “as uniforms, overcoats, shoes, socks, 
gloves, sweaters, and blankets,’’ which are needed by the Department 
of Defense. 

Mr. Cook. I think that covers the field. 

Mr, Lane. Are there any further questions by members of this 
committee? If not, thank you, Mr. Cook. 

(The statement referred to is as follows:) 





MeMoORANDUM OF MArruHiAs Cook, REPRESENTING COMMERCIAL Facrors Corp., 
WicuiaM Iseuin & Co., INc., AND MEINHARD, GREEFF & Co., INc., FACTORING 
ORGANIZATIONS, Re: H. R. 2947 


A bill to facilitate the financing of defense contracts by banks and other financing 
institutions, to amend the Assignment of Claims Act of 1940, and for other 
purposes. 

This committee has before it a suggested amendment to the Assignment of 
Claims Act of 1940 which we, the undersigned factoring organizations, feel has a 
major deficiency. It omits from its benefits and protection the entire factoring 
industry which has played and is playing a major role in the financing of industry 
engaged in the production of war materials. The deficiency stems from the fact 
that the suggested amendment does not carry through the intent of the Assignment 
of Claims Act of 1940, which covers the factoring industry. The proposal before 
this committee employs language which excludes the factors completely. This 
deficiency can be corrected by a slight change which is embodied in a draft of 
a suggested amendment which is attached hereto. 

The urgency for the changes suggested is apparent in the fact that in World War 
II millions of dollars of war contracts were financed by the factors. The under- 
signed factoring companies alone in the last war purchased Government contracts 
in an amount in excess of $450 million. The adoption of the suggested amend- 
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ment in its present form would preclude similar financing in this time of mobili- 
zation, and would thus impede the national-defense program. 

The Assignment of Claims Act was enacted to encourage the financing of 
manufacturers engaged in Government work. For the purpose of making claims 
against the United States assignable as a means of obtaining working capital, 
the statute now provides that when a Government contract is in an amount of 
$1,000 or more an assignment of a claim under that contract may be made ‘‘to 
a bank, trust company, or other financing institution, including any Federal 
lending agency. Under this statute, as we have indicated, the factors partici- 
pated to a very large degree in promoting the financing of war manufacturers in 
World War II. The act further provides that any contract with the Army, 
Navy, or Air Force Departments may contain a provision that payments to an 
assignee of any claim arising under such contract shall not be subject to reduc- 
tion or set-off for claims of the United States against the assignor arising inde- 
pendently of the contract. The proposed amendment has for its purpose the 
correction of certain deficiencies in the act which have recently become apparent. 
The weaknesses of the present act are: 

(1) That the ‘no set-off’ of claims is now applicable only to contracts of the 
War, Navy, and Air Force Departments, and 

(2) That the Government may, under rulings recently made by the Comp- 
troller General, withhold or recoup from the assignee amounts found to be due 
to the Government on account of certain liabilities of the assignor, even though 
the assignee may have financed the contract in good faith, and complied with 
all of the requirements of the Assignment of Claims Act. 

The amendment before this committee would give the benefit of no recoupment 
and no set-off only to banks and other institutions who lend on the security of 
an assignment of claim. Factors do not lend their money but purchase outright 
the accounts receivable and the claims of the assignor under the Government 
contract. Thus, it is seen that the proposal as it now appears before this com- 
mittee would not only not extend its benefits to factors, who are not lending 
institutions, but it would take away from them the limited benefits they now 
enjoy. 

Ve respectfully urge upon this committee the adoption of the revisions to the 
proposed amendment which we have indicated above. In doing so we call to 
this committee’s attention that our proposals have received the approval of both 
the Federal Reserve System and the American Bankers Association. 

Respectfully submitted. 

ComMMERCIAL Factors Corp., 
Wituram Isevin & Co., Ine. 
MeEINHARD, GreEEFF & Co., INc. 


Prorpos—eEpD AMENDMENT TO ASSIGNMENT OF CLAIMS AcT 


A BILL To facilitate the financing of defense contracts by banks and other financing institutions, to 
amend the Assignment of Claims Act of 1940, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, for the purpose of facilitating the financing 
of defense contracts but without prejudice to any rights accruing under the Assign- 
ment of Claims Act of 1940 as heretofore existing, sections 3477 and 3737 of the 
Revised Statutes, as amended by the Assignment of Claims Act of 1940 (U.S. C., 
title 31, sec. 203; and U.S. C., title 41, sec. 15) are further amended by striking 
out the following sentence of each such section: 

“Any contract entered into by the War Department or the Navy Depart- 
ment may provide that payments to an assignee of any claim arising under 
such contract shall not be subject to reduction or set-off, and if it is so pro- 
vided in such contract, such payments shall not be subject to reduction or 
set-off for any indebtedness of the assignor to the United States arising 
independently of such contrac.. 

and by inserting in lieu thereof the following: 

“Jn any case in which a claim under any contract entered into on or after 
July 1, 1950, by the Department of the Army, the Department of the Navy, 
the Department of the Air Force, General Services Administration, Atomic 
Energy Commission, or any other department or agency of the United States 
which the President’ may designate, is or has been assigned pursuant to this 
Act in connection with a factoring arrangement or as security for any loan, 
discount, or advance or any commitment in connection therewith, any pay- 
ments heretofore or hereafter made to the assignee shall not be subject to 
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recoupment,recapture, or any right of recovery as against the assignee for 
any liability of any nature of the assignor to the United States or any depart- 
ment or agency thereof, whether arising from or independently of such 
contract. Any such contract entered into on or after July 1, 1950, by such 
departments or agencies of the United States may provide, or be amended 

to provide, that payments to be made to an assignee of any claim arising 
under such contract shall not be subject to reduction or set-off, and if such 
provision or one to the same general effect is contained in any such contract, 
such payments shall not be subject to reduction or set-off (1) for any liability 

of any nature of the assignor to the United States or any department or 
agency thereof which arises independently of such contract, or (2) for any 
liability of the assignor on account of renegotiation, fines, or penalties (which 
term does not include damages for failure of the assignor to perform the work 
required by the contract), whether or not such liability arises from or inde- 
pendently of such contract: Provided, That, notwithstanding the provisions 

of this sentence, the United States or any department or agency thereof 
may, on account of any claim against the assignor, withhold out of aggregate 
payments to be made under contracts assigned as security any amount 
remaining after payment to the assignee of an amount equal to the aggregate 
amount of the assignee’s loans, discounts, and advances to the assignor, 
plus interest and other charges which are secured by assignments under this 

Act and which are outstanding as of the date of receipt by the assignee of 
written notice of the existence and amount of such claim against the assignor.”” 
Mr. Lang. Now, our next witness is Mr. J. Francis Ireton, rep- 
resenting the Commercial Credit Corp. of Baltimore, Md., and the 


Textile Banking Co., Inc., New York City. 


STATEMENT OF J. FRANCIS IRETON, REPRESENTING COMMERCIAL 
CREDIT CORP., BALTIMORE, MD., AND TEXTILE BANKING CO., 
INC., NEW YORK, N. Y. 


Mr. Irevron. Mr. Chairman and gentlemen, I have filed a state- 
ment, and the subject matter of this hearing has been so thoroughly 
covered that I see no point in reading the statement. 

(Mr. Ireton’s prepared statement appears at the conclusion of his 
oral testimony.) 

Mr. Irevron. The only point I make in the statement is to urge the 
amendment to include the factoring companies under the law. They 
have been under it. They have been financing institutions under the 
law for 9 vears; and, as Mr. Vest pointed out earlier, their exclusion 
from the bill, I think, was entirely due to inadvertence, and I do not 
think there is any objection to their inclusion. 

Mr. Lanr. Do you know of any person, organization, or corporation 
that would object to the inclusion of the factoring organizations? 

Mr. Irwron. I cannot imagine a single one that would, because 
they do the same thing that the banks do as far as the war effort and 
as far as this act is concerned. I cannot imagine a basis for objection. 

Since my statement does not say anything about the other questions 
discussed—the question of retroactivity or whether taxes should be 
excluded—I imagine the committee would like to hear something on 
those problems. 

As to the question of retroactivity, it seems a little bit illogical to 
me to say that, as to contracts now opened, they are not subject to 
the recapture provision; but, as to contracts closed and paid and 
probably forgotten, the Government can go back and recapture. 
Now, I say it seems illogical, for this reason: that the law as we under- 
stand it has always been that, once an assignee is paid and assigned, 





sept 


AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 39 


the debtor who owed the account could not proceed against the as- 
signee to recover that money back. That is fairly well settled common 
law and that has been the understanding under the Assignment of 
Claims Act since 1940, until the Comptroller General came out with 
this ruling in 1949, 

Now, while I think it is more logical to make retroactivity completely 
effective back to 1940, it may be expedient to have this compromise 
that has been suggested: that, as to contracts which have been closed 
by payment, this question of the right of recapture ought to be left 
open for some court to decide. Thave not too much doubt about what 
a court may decide. The only point I have in mind is this: that, if 
retroactivity is not carried completely back, this bill when it is enacted 
should not be taken as establishing as a rule of law that, as to contracts 
closed by payment before July 1, the Government has a right of re- 
capture. That could very easily be taken care of in the committee 
report. 

I merely make that suggestion, first, for full retroactivity; secondly, 
if this suggestion of partial retroactivity as to open contracts be 
adopted, that some statement be included in the report to indicate 
that that action is not to be construed as saying that the Government 
does have the right to recapture as to closed contracts. 

Now, Mr. Wilson, I think, asked a question of Mr. Kupfer that I 
would like to answer. You asked him or you assumed that the Gov- 
ernment, I think, probably had recaptured a lot of money from assign- 
ees. So far as I know—and this news gets around and [ think it is 
correct—the Governme ent has only asserted about half a dozen or so 
claims against assignees. Of the half dozen or so asserted, so far as I 
know—and I am pre tty sure this is right—there has not been one paid. 
I doubt if the Government has gotten 1 penny out of assignees in the 
last 9 years. Now, they have gotten from contractors; there is no 
doubt about that. But I question whether the Government has re- 
‘aptured a single cent in the last 9 years under the Assignment of 
Claims Act from assignees. 

Mr. Witson. I cannot imagine a bank assignee giving up without 
a battle if somebody tried to take funds away from it. 

Mr. Ireron. We do know that there have been about half a dozen 
or so claims asserted; but, so far as I know, not one of the assignees 
has given up or apparently has any intention of giving up; and, in 
answer to your assumption, I would say that I do not think the 
Government has gotien anything. 

Mr. Wiison. I did not know. It has been intimated that maybe 
the Government had recovered money. We did not have any testi- 
mony on it at all. 

Mr. Irrron. As I say, I am only speaking from the knowledge and 
information I get and have of the industry. When those things hap- 
pen, they get around pretty quickly, I think, if there was any sub- 
stantial number of such claims. I know personally of one claim that 
has not been paid and on which the Government has filed suit, but in 
filing suit they left the assignee out of the suit, which indicates that 
their own thinking is that there is a cons siderable question about the 
right of the Government to assert that claim against the assignee. So 
much for the question of retroactivity. 

Mr. Forrester. What is the statute of limitations on the right to 
recover? 
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Mr. Ireron. Limitations do not run against a sovereign as a rule. 

Mr. Forrester. That is true. 

Mr. Ireron. In the various statutes and acts under which different 
contracts may be let, there may be varying periods of limitations. [ 
really do not know. In one case that I know of, the Government sued 
about 6 years after the happening of the event. Some of the State 
statutes of course are that long. So far, I think the best answer is that 
the limitations do not run against the sovereign. 

Mr. Forrester. There is no doubt about that unless it is expressly 
provided. 

Mr. Ireron. These different contracts are let against so many 
different and varying acts and statutes that it is impossible—at least, I 
do not know what limitations might apply on different contracts. 

On the question of excluding taxes as well as renegotiation claims, 
I have nothing in my statement on that, but I would like to ally 
myself with the American Bankers Association on that point. That 
is another problem that for the past 9 years there has been no question 
about—that the Government had no right to claim or offset taxes 
under an assigned contract because the taxes never arose; at least, 
in the opinion of everybody, never arose out of that particular contract. 

On the proviso, I do not see where that serves any purpose; it does 
not add a single thing to the rights the Government has now. If 
John Jones lends $100,000 on an assigned contract with a face amount 
of $200,000, all John Jones can keep out of that contract is $100,000, 
and you do not need the proviso to tell the United States that they 
can keep the excess $100,000. That is everyday law. 

The thing that bothers me about the proviso is that it may possibly 
be inconsistent with the provision affecting assigned contracts in the 
Renegotiation Act. Now, that act is in conference. The Senate 
version provided that the Government could not recapture or recover 
a renegotiation claim from a subcontractor who had assigned his 
contracts; that the Government could not withhold moneys due the 
prime contractor ultimately to be paid to the subcontractor to offset 
against a renegotiation claim of the Government against the sub- 
contractor. I think this proviso is inconsistent with that provision. 
The proviso serves no purpose, and I think it would be better to 
eliminate the entire proviso. It is new language. It creates un- 
certainties and doubts, and it is apt to be confusing to financing 
institutions when it comes to a question of are we going to lend money 
or are we not. 

There were one or two other points brought up by the witnesses 
this morning that I would like to mention. Those suggested by the 
gentleman representing the General Accounting Office, if I understood 
him correctly, he suggested that possibly reports ought to be filed by 
assignees of each loan made. I may have misunderstood him; but, 
if that was the import of his suggestion, that would create a tremen- 
dous burden on all financing institutions, requiring them to file practi- 
cally almost daily reports of loans made. The volume flowing into 
any office in Washington would impose such an administrative burden 
on that office that I do not think they could keep up with it, and it 
would serve no useful purpose unless we are going to assume that all 
financial institutions are dishonest and apt to juggle books when the 
Government asks for information. I do not think that is likely. 
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He also suggested that this act be limited to defense contracts. 
Well, that would require a designation on each and every contract 
issued by the Government that it was or was not a defense contract. 
It would require some administrative ruling by somebody on every 
contract; otherwise, financing institutions would never know what 
they are buying, what they are lending on, whether they are defense 
contracts or not. 

The act contains a provision that any department of the Govern- 
ment can put a clause in there, in their contracts, that the moneys 
payable under it are not assignable. That stop-gap ought to be all 
that the Government would need to restrict the applicable scope of 
this statute to any extent they want. 

One other suggestion—I am not sure I understood this, but I 
think, if I heard him correctly, his suggestion was that loans should 
be restricted to the performance of defense contracts in connection 
with which the loan is made. That would be entirely impossible. A 
contractor or any manufacturer may have running through his shop 
25, 30, 40, 50, 100 different purchase orders; 75 percent of them may 
be Government contracts, and then maybe some of those contracts 
may be for a defense effort and some for a nondefense effort. The 25 
percent may be civilian. When it comes to doing business with a 
manufacturer in that position, it is simply impossible to take every 
dollar you give him and police it, so that you are sure that the dollar 
is spent in the performance of his defense contracts only. It would 
be impossible. I do not think that needs further discussion to show 
the fallacy of that point. 

I believe that they were all of the points I had to make on the bill. 
The bill is certainly essential in view of the Comptroller General’s 
rulings. My premise on the bill is that the Comptroller General’s rul- 
ings are wrong and that all we are trying to do now is to state, spell 
out ia plain language, what the Assignment of Claims Act meant when 
it was passed in 1940, and I urge your favorable consideration of it. 

Mr. Lane. Are there any questions of the witness by any member 
of the committee? 

If not, thank you, Mr. Ireton. 

(The statement referred to is as follows:) 


STATEMENT OF J. FraNciIs IRETON, BALTIMORE, Mb. 


Marcu 6, 1951. 
Re H. R. 2947, amending the Assignment of Claims Act of 1940. 
To the honorable the Chairman and Members of the Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


IDENTITY OF WITNESS 


This statement is filed on behalf of Commercial Credit Corp., Baltimore, Md., 
and Textile Banking Co., Inc., New York City, N. Y. 

These companies are “financing institutions” within the meaning of the Assign- 
ment of Claims Act of 1940, and both, pursuant to that act, have financed in- 
numerable Government contractors by the purchase of claims against the Govern- 
ment or by taking assignments of claims against the Government as security for 
loans made. Commercial Credit Corp. has been engaged in the business of lend- 
ing to manufacturers on the security of assigned accounts receivable, including 
receivables due from the Government under Government contracts, for the past 
38 vears, but Textile Banking Co., Ine., is principally an old-line factoring com- 
pany whose business involves the outright purchase of open-account receivables 








42? AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 


~_ 


without recourse on the assignor. In World War II, both corporations did a 
considerable amount of Government contract financing in furtherance of the 
war effort. 

PRESENT LAW AND ITS BACKGROUND 


Prior to 1940, title 31, section 203, and title 41, section 15, United States Code, 
prohibited the assignment of claims against the Government. Expanding in- 
dustrial activity, brought about by the war effort in 1940, required the removal of 
this prohibition to facilitate the needed financing of those engaged in the produc- 
tion of materials for war, and this led to the enactment of the Assignment of 
Claims Act of 1940. 

That act wisely contained a provision that payment to an assignee could not 
be reduced or be subject to set-off bv reason of claims of the Government against 
the contractor-assignor if the Government’s claim arose independent of the partic- 
ular contract assigned and if the contract so provided. For vears it was the 
standard practice of procurement agencies for the armed services to provide in 
their contracts the so-called no set-off clause. 

The universal opinion of those interested in this matter was that the Assignment 
of Claims Act of 1940 in no way modified the general common-law rule that once 
an assigned account was paid by the debtor to an assignee that, absent fraud, there 
then could be no recovery had by tbe debtor, against the assignee, for anv claim 
that the debtor may have, even under the contract assigned, against the assignor. 
(For illustration, see Kaufman v. Wm, Iselin & Co. (74 N. Y. S. (2) 23), and 
MeMullin Leavens Co. v. Van Bus Kirk Co. (87 N. Y.S. (2) 355).) 

It was likewise believed that claims for renegotiation refunds, or for taxes, were 
claims necessarily arising independent of any particular Government contract and 
that, therefore, such claims on the part of the Government were not subject to 
be offset against moneys due an assignee. 


REASONS FOR H. R. 2947 


On May 17, 1949, the Comptroller General of the United States, by decision 
No. B-84138, ruled, contrary to the generally accepted opinion above mentioned 
and to established legal principles, that the Government, on a price revision of a 
Government contract, where full payment has been made to an assignee, may 
recover amounts previously paid the assignee by the Government. This rule 
could also be applied to renegotiation claims of the Government. The result of 
this ruling has been to dry up the sources of money supply to Government con- 
tractors who need financing to keep pace with expanding defense production. 
See Business Week, February 3, 1951, page 24. Financing institutions cannot 
with safety take an assignment of Government contract for fear of incurring a 
tremendous contingent liability to the Government, even after payment by the 
Government, because of a risk, such as renegotiation, that they never contem- 
plated. 

H. R. 2947 was introduced for the purpose of clarifying the existing law and 
of making the language of the Assignment of Claims Act of 1940 conform to 
what was intended and to what it was generally understood to mean. The bill 
does this by specifically declaring that the Government has no right to reeapture 
moneys already paid to an assignee, and by providing that claims arising inde- 
pendently of the assigned contract and all claims on account of renegotiation are 
not subject to set-off against moneys due an assignee. 


NECESSARY AMENDMENTS TO H., R. 2947 


The principal purpose of H. R. 2947 to clarify the language of the Assignment 
of Claims Act of 1940 of nevsessity enlarges and expands the utility of the act. 
However, further study of the form of the bill proposed discloses that in one 
aspect the bill restricts the applicability of the Assignment of Claims Act thus 
adversely affecting the usefulness of this statute in financing the defense effort. 

Under present law assignments of claims against the Government may be 
made either for security purposes, or as an outright sale, without recourse on the 


assignor. ‘There is nothing in the present law that requires such assignments to 


be part of a security arrangement, and such a requirement was never intended. 
The bill, inadvertently, refers only to assignments of claims against the Gov- 
ernment ‘‘as security” (p. 2, line 13), thereby restricting to security transactions 
only the possible application and utility of the law. 
For example, in a typical factoring arrangement, claims against the Govern- 
ment are assigned as a part of the sale thereof, and in such situations, the assignee 
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does not make any loans, discounts, or advances on the assigned claims or on the 
security of the assigned claims but actually pays a purchase price therefor. The 
net result of H. R. 2947, as drawn, would be to preclude all factoring companies 
from financing Government contracts by way of purchase in accordance with 
their established policies and methods of doing business. 

This inadvertent deficiency could be very simply remedied by two revisions. 

First, by inserting in the first sentence of the proposed amendment, on page 2, 
line 13, immediately before the words “‘as security for any loan,’ the words “in 
connection with a factoring arrangement or’’. 

Secondly, by inserting in the proviso at the end of the amendment, on page 3, 
line 15, immediately before the words “any amount remaining after payment to 
the assignee,”’ the words ‘‘assigned as security,’”’ and by deleting on page 3, line 
15, the word ‘“‘assigned,”’ immediately before the word ‘‘contracts.”’ 

Another desirable change in the proviso, the reasons for which are obvious, 
would be to add on page 3, line 18, immediately before the words ‘‘which are se- 
cured by assignments under this act,” the words ‘‘plus interest and other charges.” 

These revisions in the foregoing bill have been discussed with a number of those 
interested in this legislation, and so far as the writer knows, there is no objection 
to them. 

CONCLUSION 


Clarification of the meaning and intent of the Assignment of Claims Act of 1940 
is now essential in aid of the defense-production program. The changes herein 
suggested in the pending bill to accomplish this clarification are equally as essential] 
to give the law full play in achieving its aims. For these reasons it is respectfully 
urged that favorable consideration be given to H. R. 2947, in form as introduced 
with the revisions therein above suggested. 

Respectfully submitted. 


J. Francis IRETON. 

Mr. Lane. That completes the list of witnesses for this afternoon. 
Are there any witnesses who have not appeared who wish to speak for 
or against this bill? 


If not, I declare the hearing closed. 
(Whereupon, at 4:50 p. m., the hearing was closed.) 
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WEDNESDAY, MARCH 21, 1951 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 4 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 346, 
Old House Office Building, the Honorable Thomas J. Lane (chairman 
of the subcommittee) presiding. 

Present: The Honorable Messrs. Lane, Jones, Forrester, Hillings, 
and the Honorable Miss Thompson. 

Mr. Lane. Now, if the committee will kindly come to order we will 
resume our hearing on H. R. 2947, a bill to facilitate the financing of 
defense contracts by banks and other financing institutions, to amend 
the Assignment of Claims Act of 1940, and for other purposes. H. R. 
2947 reads as follows: 


[H. R. 2947, 82d Cong., Ist sess.] 


' 


4 BILL To facilitate the financing of defense contracts by banks and other financing institutions, to 
amend the Assignment of Claims Act of 1940, and for other purposes. 


Be it enacted hy the Senate and House of Representatives of the United State 
America in Congress assembled, That, for the purpose of facilitating the financing 
of defense contracts but without prejudice to any rights accruing under the 
Assignment of Claims Act of 1940 as heretofore existing, sections 3477 and 3737 
of the Revised Statutes, as amended by the Assignment of Claims Act of 1940 
(U.S. C., title 31, see. 203; and U.S. C., title 41, see. 15) are further amended by 
striking out the following sentence of each such section: ‘‘Any contract entered 
into by the War Department or the Navy Department may provide that payments 
to an assignee of any claim arising under such contract shall not be subject to 
reduction or set-off, and if it is so provided in such contract, such payments shall 
not be subject to reduction or set-off for any indebtedness of the assignor to the 
United States arising independentiy of such contract.’’ and by inserting in lieu 
thereof the following: ‘‘In any case in which a claim under any contract entered 
into on or after July 1, 1950, by the Department of the Army, the Department of 
the Navy, the Department of the Air Foree, General Services Administration, 
Atomie Energy Commission, or any other department or agency of the United 
States which the President may designate, is or has been assigned pursuant to 
this Act as security for any loan, discount, or advance or any commitment in 
connection therewith, any payments heretofore or hereafter made to the assignee 
shall not be subject to recoupment, recapture, or any right of recovery as against 
the assignee for any liability of any nature of the assignor to the United States 
or any department or agency thereof, whether arising from or independently of 
such contract. Any such contract entered into on or after July 1, 1950, by such 
departments or agencies of the United States may provide, or be amended to 
provide, that payments to be made to an assignee of any claim arising under such 
contract shall not be subject to reduction or set-off, and if such provision or 
one to the same general effect is contained in any such contract, such payments 
shall not be subject to reduction or set-off (1) for any liability of any nature of the 
assignor to the United States or any department or agency thereof which arises 
independently of such contract, or (2) for any liability of the assignor on account 
of renegotiation, fines, or penalties (which term does not include damages for 
failure of the assignor to perform the work required by the contract), whether or 
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not such liability arises from or independently of such contract: Provided, That, 
notwithstanding the provisions of this sentence, the United States or any depart- 
ment or agency thereof may, on account of any claim against the assignor, with- 
hold out of aggregate payments to be made under assigned contracvs any amount 
remaining after payment to the assignee of an amount equal to the aggregate 
amount of the assignee’s loans, discounts, and advances to the assignor which are 
secured by assignments under this Act and which are outstanding as of the date 
of receipt by the assignee of written notice of the existence and amount of such 
claim against the assignor.”’ 


Proposed draft of bill submitted by the General Accounting Office: 


A BILL To facilitate the financing of Defense Contracts by banks and other financing institutions; to amend 
the Assignment of Claims Act of 1940, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That for the purpose of facilitating the financing 
of defense contracts section | of the Assignment of Claims Act of 1940, approved 
October 9, 1940 (54 Stat. 1029), is amended by striking out all after clause 3 of 
the proviso and inserting in lieu thereof the following: 

‘4. That in the event of any such assignment, the assignee thereof shall 
file written notice of the assignment together with a true copy of the instru- 
ment of assignment with (a) the contracting officer or the head of his depart- 
ment or agency, (b) the surety or sureties upon the bond or bonds, if any, 
in connection with such contract, and (e) the disbursing officer, if any, 
designated in such contract to make payment. 

“Notwithstanding any law to the contrary governing the validity of 
assignments any assignment pursuant to the Assignment of Claims Act of 
1940, as amended, shall constitute a valid assignment for all purposes. 

“In any case in which moneys due or to become due under any contract 
are or have been assigned pursuant to this section, no liability of any nature 
of the assignor to the United States or any department or agency thereof 
whether arising from or independently of such contract shall create or impose 
any liability on the part of the assignee to make restitution, refund, or repay- 
ment to the United States of any amount hereafter received under the 
assignment. 

“In time of war or national emergency proclaimed by the President 
(including the national emergeney proclaimed December 16, 1950) or by 
Joint Resolution of the Congress any contract of the Department of Defense, 
the General Services Administration, the Atomic Energy Commission, or 
any other department or agency of the United States designated by the 
President, except any such contract under whieh full payment has been 
made, may provide or be amended without consideration to provide that 
payments to be made to the assignee of any moneys due or to become due 
under such contract shall not be subject to reduction or set-off for any 
liability of any nature of the assignor to the United States or to any depart- 
ment or agency thereof which arises independently of such contract, and if 
such provision or one to the same general effect is hereafter or has been here- 
tofore included in any such contract, payments to be made thereafter to an 
assignee of any moneys due or to become due under such contract shall not 
hereafter be subject to reduction or set-off for any such independent liability 
of the assignor or for any liability of the assignor on account of statutory 
renegotiation, fines, or penalties (which term does not include amounts which 
may be collected or withheld from the assignor in accordance with or for 
failure to comply with the terms of the contract), whether arising from or 
independently of such contract.” 

Nothing in this section shall be deemed to affect or impair rights or obligations 
accrued prior to enactment of this amendment. 


Mr. Lane. As I recall now, we heard from many of the witnesses 
but due to the fact that there was proposed a suggested amendment 
from the General Accounting Office I thought it would be advisable 
to have a draft of their bill submitted to the committee and that the 
various witnesses have opportunity to testify in reference to H. R. 
2947 with the suggested amendment of the General Accounting 
Office. 








AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 47 


Now, the first witness today is Mr. Stephen Haycock, legislative 
attorney for the General Accounting Office. Mr. Haycock will you 
step forward and address the committee, please? 

] would like to say to the gentlemen that the session today will be 
at 11 o’clock so we will move along as fast as we can. 


STATEMENT OF STEPHEN HAYCOCK, LEGISLATIVE ATTORNEY, 
GENERAL ACCOUNTING OFFICE 


Mr. Haycock. Mr. Chairman, ladies and gentlemen: On behalf of 
the General Accounting Office I wish to thank the committee for the 
opportunity to comment on the bill and on the substitute bill now 
before the committee. 

It is the view of the General Accounting Office that the substitute 
is preferable to the original H. R. 2947 and overcomes many of the 
difficulties of that bill. The substance and the effect of the proposed 
substitute are as follows: 

Kirst, it would remove the requirement in the existing law that 
copies of assignments be filed in the General Accounting Office. 
True copies of assignments would still have to be filed with the 
contracting officer, sureties, and the disbursing officer, and since one 
of the copies thus furnished to the administrative office can be 
attached to the pertinent contract for audit purposes, the filing of 
an additional copy in the General Accounting Office serves no useful 
purpose. 

Mr. Lane. Right there, Mr. Hayeock—do you know of anyone 
that might object to such an arrangement? 

Mr. Haycock. I know of nobody. I have talked to representa- 
tives of the banks and the Army and they feel they have no objection 
at all. 

Mr. Lane. Thank you. 

Mr. H AYCOCK. Second, the proposed draft would provide that 
assignees should not be required to repay any amounts received by 
them under an assignment merely because of the fact that the assignor 
may not have been entitled to receive or retain such amounts. For 
example, this —— would preclude recovery from an assignee of 
any amounts actually received whieh later might be determined to 
be repayable to the Government by the assignor on account of a con- 
tract price revision article, although such amounts could still be re- 
covered from the assignor or deducted from assigned contract payments 
subsequently becoming due under the same contract on which the over- 
payment had been made. The provision applies only to amounts 
received by assignees after enactment of the amendment. 

That is, if there were a price revision clause in the contract under 
which the contractor agreed to repay any amounts he had received 
which were in excess of the reasonable price as later determined, 
under that price revision clause, that requirement to make restitution 
would not apply to the assignee who might have received payment 
under an assignment of that contract. 

It is not made retroactive. That provision applies only to pay- 
ments which may be received by assignees after enactment of the 
amendment. 

Third, the proposed draft would enlarge the authority now given 
the Defense Department to include a ‘no set-off” clause in its con- 








4S AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 


tracts, so as to permit such a clause to be included in contracts entered 
into by the Defense Department, General Services Administration, 
Atomic Energy Commission, or any other department or agency 
designated by the President. However, authority to include a ‘no 
set-off” clause, either originally or by amendment, would be available 
only during time of war or national emergency. Any contract under 
which full payment had not been made, including contracts entered 
into before the present emergency or before any future war or emer- 
gency, could be amended to include the “no set-off” clause, provided 
such amendment was made during the period of the war or emergency. 
The inclusion of the new clause in a contract by amendment would 
affect only payments to be made thereafter. Contracts ot the 
Defense Department containing the existing “no set-off” clause would 
not require amendment to come within the new clause, although the 
new clause would be applicable only to payments made after enact- 
ment of the amendment. 

The purpose of that additional requirement in the law is to permit 
the utilization of the productive capacity of manutacturers who may 
be indebted to the Government and could not take a Government 
contract without a “no set-off’ clause. In time of peace, it is not 
my opinion that these people should be allowed to continue to do 
business with immunity and wipe out their existing indebtedness 
which the ‘‘no set-off” clause does. It would enable them to contract 
with the Government in times of emergency. 

That would apply only to payments to be made after the date of 
the proposed amendment. Existing contracts of the Defense De- 
partment, which are the only ones now containing a ‘“‘no set-off” 
clause, would not require further amendment but would come within 
the proposed bill from and after the date of its enactment. 

Fourth, the existing “no set-off’ clause, which prohibits reduction 
or set-off for any liability of the assignor which arises independently 
of the assigned contract, would be amplified to include any liability 
of the assignor on account of statutory renegotiation, fines, or penal- 
ties, whether arising from or independently of the assigned contract. 
The language used would prohibit set-off on account of the assignor’s 
liability under a statutory renegotiation article in the contract or 
under the statute itself. It does not prohibit “set-off” on account of 
the contractor’s tax liability if such tax liability arises independently 
of the contract. 

Also, the term “‘penalties”’ is defined so that it will not prohibit the 
set-off of any amounts which might be collected or withheld from the 
contract assignor in accordance with, or for failure to comply with, 
the terms of the contract. In other words, penalties authorized by 
the contract itself for violation of the Davis-Bacon Act, the 8-hour 
law, and the Walsh-Healey Act would not be affected. Nor would 
the clause prohibit set-off on account of liquidated or other damages 
chargeable against the assignor for failure to do the work in accord- 
ance with the terms of the contract, or on account of price reductions 
under specific contract provisions with respect to payments to be 
made. The amendment does not affect or impair whatever rights 
and obligations may presently exist. 

The first clause protecting assignees with respect to payments, 
actually received would protect them with respect to payments under 
a price revision article contract once they were received. This clause 
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would not prohibit withholding on account of such price reductions 
with respect to payments they had not received and the entire act is 
drafted so as to apply only to payments to be made after the effective 
date of the act, and would not affect any preexisting payments under 
the present act. 

Mr. Lane. This new bill as drawn by your agency comes to us as 
a result of the hearings on H. R. 2947 and from what you heard here 
at the last hearings? 

Mr. Haycock. Yes sir. 

Mr. Lane. This bill takes in all the amendments you have sug- 
gested? 

Mr. Haycock. Yes sir. 

Mr. Forrester. I have not had time to study it. Does that 
cover a factor? 

Mr. Haycock. It is not necessary to name factors. They would 
come in as under the bill of 1940. 

Mr. Forrester. We had a mix-up on that and we did not know 
whether they were included or not included. 

Mr. Haycock. The original act used the term ‘financing institu- 
tions.”” I do not know of any ruling which was made prohibiting 
factors from qualifying as ‘‘financing institutions.’’ There was a case 
of a company which technically called itself a ‘factoring company”’ 
companies which go and buy up the entire pack of vegetables. They 
go and buy the entire output that a concern may put up in the future. 
There was a decision that they were not financing institutions but 
were merely purchasers of the contractor’s entire output of goods. 

I think the true factor, who has been included, is one who purchases 
merely the accounts receivable. He does not attempt to sell the goods 
himself. They were sold by the contractor and he merely purchases 
the accounts receivable. 

Mr. Lane. Mr. Haycock, there is no doubt in your mind that the 
legislative attorneys of the General Accounting Office who worked on 
this bill as drawn up by your office are satisfied that it will include the 
factoring arrangement? 

Mr. Haycock. There is no doubt whatever, Mr. Chairman. 

Mr. HixurnGs. | think you brought out in your testimony that the 
new bill, as proposed by you today, would not render ineffective any 
provisions of the Renegotiation Act which is now before the Congress 
and which apparently is reported approved by the Congress. It 
would not in any way impair the effectiveness of the Renegotiation 
Act? 

Mr. Haycock. To this extent, it would. The Renegotiation Act 
provides that collection of excess profits may be made by withholding 
or collecting back from a contractor all amounts determined to be 
excessive profits. If a contractor had assigned his contract, and if the 
payments were made to the assignee, rather than to the contractor, it 
would preclude recovery from the assignee of these amounts deter- 
mined to be excessive profits although it would not prevent a suit 
against the contractor to recover them. 

Mr. Hituines. It might be difficult to collect from the contractor. 

Mr. Haycock. That is true. On the other hand, if the money 
had been received by the contractor himself rather than by a bank, 
the difficulty is merely that in the one case, if he assigns it, he receives 
certain moneys from the banks then and there. If it is not assigned 
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he gets these same moneys from the Government. Whether he would 
still have these moneys in his possession in either case is speculative. 

Mr. Hiiurnes. The Government could still proceed against the 
contractor in the hope that he would have the financial ability to pay 
if any judgment were rendered against him. 

Mr. Forrester. But the amount actually paid to the banks—to 
the lending institution—would not be paid even if the contract was 
renegotiated? 

Mr. Hitumas. Not from the bank. 

Mr. Lane. Thank you, Mr. Haycock. 

The next witness is Mr. Francis H. Beam, senior vice president 
of the National City Bank, Cleveland, representing the American 
Bankers Association. 

Mr. Beam. 

Mr. Bream. Thank you, Mr. Chairman. 


STATEMENT OF FRANCIS H. BEAM, SENIOR VICE PRESIDENT, 
NATIONAL CITY BANK OF CLEVELAND, REPRESENTING 
AMERICAN BANKERS ASSOCIATION 


Mr. Beam. Mr. Chairman and members, I appreciate very much 
the opportunity to appear before you again and to comment on the 
substitute bill that has been proposed by the General Accounting 
Office. 

[ should like to compliment the General Accounting Office on a 
good piece of workmanship. They have not only done a good job 
but in doing it have narrowed the area of disagreement between their 
views and those of the various financing institutions including those for 
which I speak very materially. 

We have prepared a memorandum which is in the process of being 
mimeographed and will be handed to members of the committee. 

Mr. Lane. Will that be later in the day? 

Mr. Beam. It will be within a few minutes. 

Pending receipt of it, I should like to begin my comments and point 
out the suggested changes where we would like to see them in the 
substitute bill. Most of them are mere matters of language and pro- 
cedure and not substance. There are several points of substance with 
which we are not in full accord with the General Accounting Office. 
If vou gentlemen will revert to the substitute bill which I think you 
have, | would like to suggest these changes. 

First, strike out the phrase ‘‘for the paper of facilitating the 
financing of defense contracts” in lines 2 and 3, on page 1. 

This language is unnecessary as it merely re pe ats the purpose set 
forth in the title of the bill but may,on the other hand, result in con- 
fusion and uncertainty. It puts the burden on each financing insti- 
tution to determine whether any particular contract it is asked to 
finance is or is not a defense contract. No financing institution will 
care to undertake the risk that, after it had advanced funds on the 
security of an assignment of moneys due under a contract, the Gov- 
ernment might declare it not to be a defense contract and seek to re- 
cover moneys received by the assignee under the contract. The 
amendment itself affords adequate protection without this language 
since it applies only to contracts of specified departments and agencies 
of the Government. 
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For the reason that in the preamble of the bill it has already been 
stated, and a little more broadly than in the bill, that change should 
be made. If the language is not stricken out as suggested, then I 
would suggest “and for other purposes.” 

Mr. Lane. What line? 

Mr. Bream. Lines 2 and 3 on page 1. 

For the purpose of facilitating the financing of defense that is a 
matter merely of clarification, I think, and not of substance. 

Our next point is one of substance. We would like to see the pro- 
vision which prohibits the recovery from the assignee of payments 
already made by him made fully retroactive. That is, to apply to 
payments heretofore made to assignees. By the language it has been 
incorporated in the substitute bill and could be a recovery on account 
of moneys previously paid—that is, paid prior to the effectiveness 
of the amendment. 

The original bill as introduced, H. R. 2947, would have given partial 
effect to a restrictive provision in this respect in that it would have 
prevented recoupment or recovery from an assignee as to any contract 
entered into a vear after July 1, 1950. The substitute bill would 
eliminate that and give effect only to the net recovery provision as of 
the date of the enactment of the amendment. It seems to us in any 
event that provision should be retroactive to the date of the Korean 
situation and bevond that we believe it should be fully retroactive and 
no date should be inserted. ‘To accomplish that purpose we would 
like to suggest that line 4 on page 2, after the word “amount” there 
should be inserted “heretofore or’. In support of that position j 
should like to sav this, that in ordinary commercial transactions where 
payment is made to an assignee the courts have clearly determined 
that no recovery can be made where a change of position has occurred. 
The ruling of the Comptroller General has created doubt as to that 
general principle of commercial law in the case of Government con- 
tracts. It seems to us obvious that many billions of dollars of war 
contracts have been financed on the general assumption that the 
general laws of commercial transactions would apply. In fairness and 
equity we ought to clear up that area of doubt and prevent such 
recoveries, not only in the future, but as to prior war contracts. That 
is a major area of dispute between the General Accounting Office and 
ourselves. 

Coming to the next point, | would like to suggest that we eliminate 
lines 6 to 9 on page 2 beginning with “In time” to “the Congress.”’ 

The purpose of including that language is to limit the effect of the 
no set-off clause to periods of war or national emergency. We do 
not believe that such a limitation is necessary. Under the present 
act, and when that kind of a limitation comes within the province of 
the contracting agencies of the Government, it is within their discre- 
tion to include the no set-off provision or not to include it as they 
saw fit. 

Mr. Hitimes. Excuse me. Wouldn’t vour suggestion be deviating 
from the general purpose of this legislation which is to facilitate the 
financing of war contracts? 

Mr. Beam. That is why I made the first suggestion. Yes. You 
are quite right. The purpose is to facilitate the financing of defense 
contracts. Our suggestion in this is that it is directly within the 
province of the contracting agencies of the Government to include the 
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no set-off provision. Even with this language out, and I do not believe 
they need a limitation of this type, I do not think it changes the 
matter. 

For example, let me point out, as the committee already knows, 
for many months prior to Korea, the Department of the Army and 
the Department of the Air Force entered into many contracts which 
did not have the no set-off clause in them. As a matter of adminis- 
trative procedure, they executed those contracts feeling that in that 
particular period and under the circumstances then existing it was 
not necessary to put in the no set-off clause. If we incorporate this 
we create some doubt. 

“Including the national emergency proclaimed December 16, 1950” 
in my mind, and in the minds of many others, creates an inference 
that there was no emergency before that date. Yet, in the last 30 
days in the press, President Truman has stated the emergency powers 
under the Emergency Banking Act of 1933 have continued. In other 
words, have we been in a state of emergency since 1933? I do not 
know. 

Mr. Hitiincs. Your thought is you do not want to confine this 
no set-off clause to the period of declared national emergency? 

Mr. Beam. I am afraid it might require judicial determination as 
to whether or not as of a given time there was or was not an emer- 
gency. 

For example, at the end of activities with Japan or Germany. 
There was no statement that action had terminated. 

Mr. Hitumncs. Actually, we are still in a state of war with Japan. 

Mr. Beam. That is correct. And this provision would have been 
operative during all that period since 1933. I see no point in putting 
in a limitation of this kind which can serve no purpose but to create 
doubts as to the national emergency. Remembering always it is 
within the province of the various governmental agencies, as they see 
fit, and they can be instructed by administrative order to include the 
no set-off clause. 

It does seem to us that the inclusion of that, owing to the great 
uncertainty as to whether or not at a given time the no set-off pro- 
vision could be included in that item, does not help the situation. 

I should like to suggest too that where the no set-off provision is 
carried in contracts of the Department of Defense whether adopting 
the language of the present act or of H. R. 2947, the Department of 
the Army, Department of the Navy and Department of the Air Force 
does it as an administrative matter, | believe. 

Now, coming down on the same page, I should like to suggest the 
elimination of lines 18 and 19 and that portion of line 20 running to 
the word “and.” The purpose of that elimination would be for 
clarity. This would restore the language in this part of the amend- 
ment to that appearing in H. R. 2947 but does not change the sub- 
stance of the substitute draft. As the substitute draft now reads, the 
no set-off clause in the contract would say one thing but would mean 
another, since the clause in the contract would relate only to liabilities 
arising independently of the contract but would have to be construed 
to include certain liabilities arising from the contract itself. This 
could lead to needless confusion. 

It is a matter of technical language and technical draftmanship. 
I do not believe it changes the substance or what was intended. So, 
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we suggest the language be eliminated. That is lines 18 and 19 and 
the first six words of line 20. We would like to suggest that the word 
“thereafter” in line 23 and “hereafter” in line 25 be eliminated. We 
think they are superfluous and the paragraph by its terms relates only 
to payments due or becoming due and could not possibly apply to 
payments previously made and that the words are unnecessary. 

That again is a matter of draftsmanship. 

If the change we suggested in lines 18, 19, and 20 is made, then 
those lines eliminated, 18, 19, and 20, on page 2, should be inserted 
for clarity in lines | and 2 on page 3 for the words “for any such inde- 
pendent liability of the assignor.”” And again, that is for the purpose 
of clarity. 

On line 3, page 3, we should like to eliminate the word “statutory” 
because of this situation. In our mind there is uncertainty as to 
what is meant by the words “statutory renegotiation” as used here. 
I think we know what is intended but you might pose this question. 
Suppose in the contract provision is made for set-off or withholding 
by statutory renegotiation then is that renegotiation such renegotia- 
tion that could be withheld from the assignee or is it contract 
renegotiation. 

I think it is the purpose of General Accounting Office in suggesting 
this language that the renegotiation required by statute is not a 
proper subject of set-off. But if the contract—and I believe that 
some of them have provided for a withholding of statutory renegotia- 
tion—has done that, then | do not know whether or not we have not 
converted statutory renegotiation into contract renegotiation. I do 
not believe the word is necessary. I think the proper result would 
obtain without it. 

Now, coming to our final points of substance, and this is only the 
second point of substance. As in the case of H. R. 2947, we believe 
that taxes and social security contributions should be treated as 
though they were matters of general claim as between the Govern- 
ment and the contractor and should not be treated as arising under 
the contract and, therefore, that they should be expressly excluded 
from the operation of the no set-off provision whether or not arising 
from or independently of the contract. 

I want to correct myself. I said ‘“‘exeluded from.’’ They should 
not be included in the no set-off. That is what I intended to say. We 
argued that point in our original presentation. The financing institu- 
tions should not be compelled to act as a policing agent for the Govern- 
ment. Taxes are not ordinary credit risks and we do not believe they 
should be a subject of set-offs between the bank and the Government. 
and that they should be expressly spelled out in this language. 

For the same reasons we do not believe that the provisions of the 
Davis-Bacon Act, the 8-hour law and the Walsh-Healey Act and other 
similar matters and penalties arising under these acts should be made 
the subject of settlement between the assignees and the Government. 
Again, they are outside the normal area of credit risks and we do not 
believe private lenders should be asked to assume risks in respect of 
these matters. 

Then, we have finally a suggestion which is purely formal as to the 
final sentence of the act. It now reads: 


Nothing in this section shall be deemed to affect or impair rights or obligations 
accrued prior to enactment of this amendment. 
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We would like to see that section labeled section 2; that the word 
“section” be changed to read ‘‘Act’’; that there be prefixed to it ‘‘ex- 
cept as herein expressly provided;”’ and that at the end there be added 
“to the Assignment of Claims Act of 1940.” 

Mr. Lane. Are there any questions of Mr. Beam by members of 
the committee? If not, I thank you for appearing, Mr. Beam, and for 
your suggestions. 

(Memorandum of Mr. Beam follows:) 


COMMENTS ON SuBsTITUTE DRAFT oF ComMpTROLLER GENERAL For H, R. 2947, 
Marcu 21, 1950 


The following changes in the substitute draft for H. R. 2947 submitted by the 
Comptroller General are suggested: 

1. Strike out the phrase “for the purpose of facilitating the financing of defense 
contracts’’ in lines 2 and 3, page 1. 

This language is unnecessary as it merely repeats the purpose set forth in the 
title of the bill but may, on the other hand, result in confusion and uneertainty. 
It puts the burden on each financing institution to determine whether any particu- 
lar contract it is asked to finance is or is not a defense contract. No financing 
institution will care to undertake the risk that, after it had advanced funds on 
the security of an assignment of moneys due urder a contract, the Government 
might declare it mot to be a defense contract and seek to recover moneys received 
by the assignee under the contract. The amendment itself aifords adequate pro- 
tection without this language since it applies only to contracts of specified depart- 
ments and agencies of the Government. 

2. Insert the words “‘heretofore or’’ before “‘hereafter’’ in line 4, page 2 of draft. 

There is no sound reason for limiting the bar against recovery by the Govern- 
ment from an assignee of payments made under an assignment to payments re- 
ceived after the effective date of the armendment. 

It is a general rule of the law of assignments that voluntary payments to an 
assignee cannot be recovered because of the changed position of the assingee. 
Congress in enacting the Assignment of Claims Act could not have intended to 
change such general rule of law and those financing Government contracts under 
the act, ever since it has been in effect, have done so in reliance that there would 
be no effort by the Government to deprive them of payments received under the 
assignment. However, rulings of the Comptroller General have cast some doubt 
as to whether the act affords such protection to financing institutions so it was 
deemed desirable to clarify the act by providing a specific bar against recovery of 
payments from assignees whenever they may have been received. 

3. Strike out ‘In time of war or national emergency proclaimed by the President 
(including the national emergency proclaimed December 16, 1950) or by joint 
resolution of the Congress’’ appearing in lines 6 to 9, page 2. 

We have no strong feelings regarding the inclusion or exclusion of this language 
but believe that it would be better to eliminate it to avoid confusion and unneces- 
sary litigation. 

It should be pointed out that this paragraph is only permissive and each Govern- 
ment agency is entirely free to determine whether or not it is in the public interest 
to include a no set-off clause in its contracts. Even under the existing act, which 
does not contain the proposed language, both the Departments of the Army and 
Air Force several years ago by administrative order excluded the no set-off clause 
from all of its contracts. 

Furthermore, it is not clear whether a contract containing a no set-off clause, as 
permitted under the existing act which was entered into prior to December 16, 
1950, would have the benefit of the amendment even though a national emergency 
has existed since 1933. 

4. Substitute the phrase ‘for any liability of anv nature of the assignor to the 
United States or to any department of agency thereof which arises independently 
of such contract” appearing in lines 18 to 20, page 2 for the phrase ‘“‘for any such 
independent liability of the assignor” appearing in lines | and 2, page 3, and strike 
out all of lines 18 and 19, and line 20 through the word ‘‘contract”’ on page 2. 

This would restore the language in this part of the amendment of that appearing 
in H. R. 2947 but does not change the substance of the substitute draft. As the 





oun 








PN A tins stat BANE 


I RES EN re to 


a eons 


AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 979) 


substitute draft now reads, the no set-off clause in the contract would say one 
thing but would mean another, since the clause in the contract would relate only 
to liabilities arising independently of the contract but would have to be construed 
to include certain liabilities arising from the contract itself. This could lead to 
needless confusion. 

5. Strike out the word “thereafter” in line 23, page 2, and the word “hereafter” 
in line 25, page 2 

These words are superfluous. Since this paragraph relates only to payments 
due or to become due, it could only apply to payments made after the no set-off 
clause had been included in the contract either at the time of its execution or by 
subsequent amendment. Likewise, it can only be after the adoption of the amend- 
ment that such payments will not be subject to reduction or set-off as provided in 
the amendment. 

6. It is recommended that the parenthetical clause set forth in lines 8 and 9, 
page 3 of H. R. 2947 be retained and that it be substituted for the parenthetical 
clause in lines 4, 5, and 6, page 3 of the new draft of the bill. 

It is our contention that the provisions of the Davis-Bacon Act, the 8-hour law 
and the Walsh-Healey Act are matters independent of the Contract and should 
be handled strictly between the contractor and the Government. It seems only 
just and equitable that the bank should have the first claim upon any payments 
to be made by the Government on such contracts assigned to it. That was 
clearly the intent of Congress when the Assignment of Claims Act was enacted. 
Private lenders should not be obliged to assume risks bevond the normal ones under 
ordinary nongovernmental transactions. As a matter of fact, in a situation of 
this kind the Government would be no worse off than if it were financing the 
contract through advance or progress payments. 

7. It is recommended also that after the end of line 6 on page 3 of the new draft 
of the bill there be added: ‘‘taxes, social security contributions, or the withholding 
or nonwithholding of taxes or social security contributions,” 

Taxes and social security contributions, whether arising from or independently 
of the contract, should be a matter entirely between the Government and the 
contractor, just as are claims for renegotiation, as they deal with the general 
operations and financial condition of the contractor. Financing institutions 
should not be compelled to act as a policing agent for the Government. Tax 
liabilities of contractors are not normal credit risks which private lending institu- 
tions should be required to assume. 

8. If the paragraph barring restitution, refund, or repayment of amounts re- 
ceived under the assignment is made to apply to amounts received prior to the 
enactment of the amendment, as suggested above, the final sentence in the draft 
appearing in lines 8 to 10 on page 3 should be eliminated. 

If the protection of assignees against restitution, etec., is made to apply only to 
prospective amounts received after enactment of the amendment, then such last 
sentence should be retained in the bill but should be changed by substituting 
“Act” for “section” and by adding at the end thereof the following words “‘to the 
Assignment of Claims Act of 1940.” 

Respectfully submitted. 

Francis H. Bream, 
Member, Credit Policy Commission, 
American Bankers Association. 


Mr. Lane. The next witness is Mr. Robert P. Perkaus, assistant 
attorney, First National Bank of Chicago. 


STATEMENT OF ROBERT P. PERKAUS, ASSISTANT ATTORNEY, 
FIRST NATIONAL BANK OF CHICAGO 


Mr. Perkaus. If the committee please, in the interest of time I 
will join in Mr. Beam’s observations. 

Mr. Lane. Thank you very much. 

Mr. Milton P. Kupfer, representing National Conference of Com- 
mercial Receivable Co.’s, Inc., is our next witness. 
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STATEMENT OF MR. MILTON P. KUPFER, NATIONAL CONFER- 
ENCE OF COMMERCIAL RECEIVABLE CO.’S, INC., NEW YORK 
CITY 


Mr. Kuprer. I am again grateful to the committee and again will 
try to reciprocate your kindness with gratitude by being brief. 

There are but two matters of substance here—the one in answer to 
a question posed by one of the members of the committee as to the 
effect on the Renegotiation Act. I could see that in the conference 
report, and also in the bill as it has now passed both the House and the 
Senate and is pending before the President, there is a provision 
(105 (b) (2)) referring to the Government vis-a-vis the assignee. The 
two provisions are cognate together so there need be no worry whatever 
on that score. 

The one real point of substance, I think, is the question of retro- 
activity. As to that I should like to associate myself completely with 
what has been here stated by Mr. Beam. The whole difficulty with 
respect to this matter of retroactivity, of course, stems from the 
references of the Comptroller General that were the subject matter 
of our discussion here 2 weeks ago. It would be idle to debate whether 
these rulings would stand up in court. But that is not al! the troubles 
financing agencies meet. As long as this ruling is applicable, contracts 
are not bankable to the extent they would be. Financing agents are 
gun-shy. What might happen in court is one thing. What the 
financial agency can do in lending this money in large amounts is 
another thing. 

So on the question of retroactiveness it seems to me about the only 
thing that is wise to do, if the objectives of the act are to be ac- 
complished. If complete retroactivity does not appeal to the com- 
mittee, we certainly feel that any payments made since Korea —or, if 
vou wish to adopt the arbitrary date, since July 1, 1950—should be 
protected. 

I have in mind in that connection, ladies and gentlemen of the 
committee, the general policy we are adopting in Selective Service in an 
appeal board of which | happen to be chairman. We take the position 
that any marriages contracted since June 25, 1950, do not in and of 
themselves constitute grounds for deferment, the theory being that 
the registrant knew the Government had a first lien on his service. 

Apart from that consideration, the morning press reports that, since 
Korea, $19 billion worth of contracts have been let. That is not 
peanuts. And Ido not mean in that any reference to Judge Forrester. 
Maybe I should say “not chewing gum.”’ 

Mr. Lang. So, if the committee goes back to the date July 1, 1950, 
they are going a long way? 

Kuprer. It is 8 months and it is a long way and yet there 
have been $19 billions of contracts. I have no figures on the extent 
to which they are financed. Undoubtedly, they have been financed 
to a considerable degree. Had this law been on the books more would 
have been financed, I suppose. 

While we are still on the substantial basis of the act, we believe 
very cordially that the General Accounting Office has fully protected 
factors in this bill, and that is important to the textile industry. 

That disposes of the matters of substance. As to the three matters 
of form, on page 3, line 3, I feel Mr. Beam’s position is proper, that 
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the word “statutory” should be elided. You may have this situation 
where the Government and the contractor get together entirely out- 
side the Renegotiation Act and come to an understanding as to 
refunds that should be made by the contractor. The assignee may 
not, and probably would not, be a party to these negotiations or to 
these transactions because prior to that date he might have been and 
probably would have been paid. 

In limiting the word “renegotiation” by the insertion of the word 
statutory’? you would remove from the protection of the statute 
informal renegotiations. These informal renegotiations as between 
contractor and the Government should be encouraged. If you get the 
word “statutory” in there they will be discouraged, at least to the ex- 
tent that contractors are banked. 

On page 3, line 7, there is a typographical error. The word ‘‘con- 
tracts” should be “contract”. 

I also associate myself with the very last suggestion of Mr. Beam 
beginning on page 3 at line 8. I suggest, in addition to that, the very 
last sentence of the substitute bill be prefaced with some such pro- 
vision, “except as in this Act as amended otherwise provided”. Cer- 
tainly rights are being affected by this bill and unless you did have 
that exception in it seems to me there might be some lack of clarity 
and completion in the construction of the entire Assignment of 
Claims Act as amended by the substitute bill. 

I am not a legislative draftsman and I do not know whether my 
language is apt. Mr. Haycock, I am sure, has the general idea and 
would know the wise approach that would make that acceptable to us. 

Beyond that, I have no suggestions. 

Mr. Lane. Any questions from the committee? 

Mr. Coox. Mr. Cook is here representing Commercial Factors 
Corp.; William Iselin & Co., Inc.; and Meinhard, Greeff & Co., Inc., 
factoring organizations. 


“ec 


STATEMENT OF MATHIAS COOK, REPRESENTING WILLIAM ISELIN 
& CO., INC., COMMERCIAL FACTORS CORP., AND MEINHARD, 
GREEFF & CO., INC., FACTORING ORGANIZATIONS 


Mr. Coox. Mr. Chairman and members of the committee, time is 
pressing and I am not going to take too much of what is left. 

First, I should like to associate myself with the expressions made 
here by Mr. Beam this morning. I should like to take this oppor- 
tunity to emphasize one question raised here. That is with respect 
to the question of retroactivity. 

I think we must all keep in mind that, regardless of what this bill 
provides, the Government still has all its rights against the original 
contractor. That is with respect to payments the contractor may 
have received from the financing institution prior to the enactinent 
of this bill as well as after this bill. And as long as the Government’s 
rights against the original contractor are not prejudiced, it seems to 
me this bill should not give the Government any rights against the 
financing institutions merely because it acts as the source of these 
war contracts. 

Mr. Lane. Any questions? 

Thank you, Mr. Cook. 
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Our next witness is Mr. J. Francis Ireton, representing the Com- 

mercial Credit Corp. of Baltimore, Md., and the Textile Banking 

Co., Inc., of New York City. 

Mr. lreton. 


STATEMENT OF J. FRANCIS IRETON, REPRESENTING COMMERCIAL 
CREDIT CORP. OF BALTIMORE, MD., AND TEXTILE BANKING 
CO., INC., NEW YORK CITY 


Mr. Ireron. In the interest of time I would like to associate myself 
with all the suggestions of Mr. Beam made on behalf of the American 
Bankers Association. There is one point we would like to amplify a 
bit. That is the suggested deletion of lines 6 to 9, page 2, the effect of 
which would be to restrict the validity of assignments insofar as this 
no-set-off clause is concerned with periods of national emergency. 
There is the uncertain thought—I think he has clearly pointed it out 
as to when you may or may not have a period of emergency. 

But aside from that question we should not forget the fact that even 
in periods of peacetime there has been a considerable volume of 
financing Government contracts. 

It is true the impetus to this act originally occurred back in 1940. 
That impetus was the need for expanding indusirial activity to meet 
the definite war needs of the country at that time. But at the same 
time there was also the thought in the minds of many people who were 
interested in this legislation that this was not something designed for 
the war period only. It was something that would do away with a 
prohibition that had been on the statute books for years and which 
most of the financial institutions thought was unnecessary and 
objectionable. 

An associate in my office in Baltimore—I did not have anything to 
do with the act originally—but one of my associates talked to Judge 
Hobbs and he was chairman of the subcommittee. He considered 
this bill and, after the whole matter was discussed with Judge Hobbs, 
this thing was thrown together rather hurriedly, and [ do not think 
there was any record of the committee proceedings on the bill. It was 
drafted to meet an urgent and pressing situation but that thought was 
in the minds of many people interested that the bill could have been 
enacted in 1940, not only for the war period but also for the peacetime 
period which we knew would follow the war. 

In the last 5 vears, since the cessation of hostilities in the last war, 
I know one financial institution alone that has had contracts assigned 
to it under this Assignment of Claims Act with great frequency. So 
that, if you restrict this act now to periods of national emergency, 
you in effect are saying to all small contractors who need financing 
in peacetime that the Government market is closed to them because 
they cannot finance their contracts. 1, therefore, urge most earnestly 
that lines 6 to 9 be deleted so that this act is permanent legislation. 

The various departments of the Government, insofar as the no-set- 
off clause is concerned, have complete control over the situation as 
to whether they want to permit the right of set-off or not. They can 
put this clause in or leave it out as they wish. So the Government 
is not hurt in any respect by the option of using it or not by the depart- 
ment letting the contract. 
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If that suggestion be adopted, I think there is an additional deletion 
that ought to be made, not mentioned by Mr. Beam. That is in 
lines 12 to 14 beginning with the word “including” and reading, “‘in- 
cluding any such contract under which full payment has been made.’ 

The only purpose for that language to serve is to cover the case of a 
contract let during a period of National eme rgency which is stil! un- 
fulfilled at the end of the period of national emergency but under 
which full payment has not been made. If lines 6 to 9 were left in, 
that phrase would probably be necessary. But with those lines out 
that phrase just does not make any sense because it says “under which 
full payment has not been made.” That is completely inconsist- 
ent 

Mr. Hituines. My copy has the word “including” stricken and the 
word “except” substituted. 

Mr. Ireron. Yes. That is right. Beginning with “except”? and 
ending with ‘‘been made.’’ Other than that I have no other sugges- 
tions. 

Mr. Beam points out, I think, suggestions which are well made. 
I would like to suggest this—-why not take the original Assignment of 
Claims Act as passed in 1940. Take what that act was understood 
to mean and write this piece that way. With these suggestions of 
Mr. Beam this bill accomplished that. 

Nobody ever thought that the Government ever had a right to 
recapture mone vy once paid although the Comptroller General came 
out with his ruling as to which I have no doubt in my own mind is 
incorrect. I remember this very problem came to me in 1942 as to 
whether the moneys could be recaptured when paid under a contra 
I wrote an opinion on it that the Government had no right to sediaatinie, 
and the people to whom | gave that opinion have entered into many 
assigned Government contracts where there was no set-off clause 
even on the assumption that once they were paid the Government’s 
rights ceased. That has been the thinking for 10 vears. 

That is all T would like to suggest to the members of the committee. 

Mr. Lanr. Thank you for testifying today and for appearing before 
our committee. 

The next witness is John S. Bachman, Chairman of the Contract 
Finance Committee of the Department of Defense. 


ia 


STATEMENT OF JOHN S. BACHMAN, CHAIRMAN, CONTRACT 
FINANCE COMMITTEE, DEPARTMENT OF DEFENSE 


Mr. Bacuman. We have not had an opportunity, as you might 
expect, to clear this substituted bill with the Bureau of the Budget. 
We think that the substitute eliminates the objections that were made 
at the former hearing and we see no objections to the bill as proposed 
by the General Accounting Office. 

Mr. Lane. And you feel as representing the Defense Department 
that this is a much better bill than we considered the other day? 

Mr. Bacuman. Definitely; ves. 

Mr. Lane. Any questions? 

Mr. Bachman, I thank you for again appearing with us. 

Mr. Howard H. Hackley is Assistant General Counsel for the Board 
of Governors of the Federal Reserve System. Mr. Hackley. 
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STATEMENT OF HOWARD H. HACKLEY, ASSISTANT GENERAL 
COUNSEL, BOARD OF GOVERNORS OF THE FEDERAL RESERVE 
SYSTEM 


Mr. Hacktey. I will be very brief. The interest of the Federal 
Reserve System is to remove the impediment. 

As stated in our previous presentation at the last hearing, the 
Board will be agreeable to any amendments which would increase the 
effectiveness of this bill. We believe our draft which has been sub- 
mitted to the committee reconciles most of the different views that 
have heretofore been expressed and, with one exception, would appear 
adequate to accomplish the principal objectives of this legislation. 

The one feature of the suggested draft which would most impair 
its effectiveness is the fact that the paragraph (beginning with line 19 
on p. 1) relieving assignee banks from liability for making restitu- 
tion of payments received under assigned contracts is limited to 
payments ‘hereafter’ received. In this respect the draft is more 
restrictive than the bill H. R. 2947 as introduced, since the bill itself 
would protect assignees against recovery of payments received 
under contracts entered into on or after July 1, 1950, even though the 
payments were received prior to the enactment of the amendment. 
The language of the substitute draft would suggest a congressional 
intent that assignees could properly be compelled to make restitution 
of payments received before the date of the amendment; whereas it is 
understood that the purpose of the last sentence of the substitute 
draft is to leave unaffected any rights aceruing before the date of the 
amendment; in other words, that the liability of assignees to make 
restitution of payments received before the amendment would be a 
question for determination by the courts under general law. It is 
recommended, therefore, that the word “hereafter” in lines 4 and 5 
on page 2 of the substitute draft be omitted. 

For clarification, the following minor changes are suggested: 

(a) Since the no-set-off provisions of the paragraph beginning with 
line 6 on page 2 are by their nature prospective and apply only to 
payments to be made, it seems obvious that the word ‘‘thereafter’’ in 
line 23 on page 2 and the word “hereafter’’ in line 25 on page 2 are 
superfluous and should be omitted. As a matter of fact, the word 
“thereafter” is misleading, since it would seem to prohibit set off as 
to amounts paid after the date of inclusion of the no-set-off clause in 
a contract but before the enactment of the proposed amendment. 

(b) Literally, the last three lines of the bill on page 3 might be 
interpreted as nullifying the provision of the bill which permits the 
amendment of existing contracts to include the no-set-off clause, since 
such an amendment would affect obligations accrued prior to the 
enactment of the amendment. This, of course, is not intended. To 
avoid such an implication, it is suggested that the word “accured” 
in line 9 on page 3 be omitted and that the words “accruing under 
this Act’? be substituted therefor. This would make it clear that the 
rights and obligations which are not to be affected by the bill are 
rights and obligations accruing under assignments made before the 
date of the amendment. 

Mr. LANg. Questions, now, of Mr. Hackley? 

Thank you, Mr. Hackley. Are there any other witnesses for or 
against this proposed bill or suggested substitute? If not, I declare 
the hearing closed and thank the witnesses for appearing. 

(Whereupon, at 11:05 a. m., the hearing was closed.) 
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TO AMEND THE ASSIGNMENT OF CLAIMS ACT OF 1940 


THURSDAY, APRIL 12, 1951 


House oF REPRESENTATIVES, 
SuspcomMiItTEE No. 4 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10 a. m., in room 
345A, Old House Office Building, the Honorable Thomas J. Lane 
(chairman of the subcommittee) presiding. 

Present: The Honorable Messrs. Lane, Jones, Forrester, Hillings, 
Wilson, McCulloch, and the Honorable Miss Thompson. 

Mr. Lane. Now, if the subcommittee will kindly come to order. 
The meeting of Subcommittee No. 4 is a continued hearing on this 
assignment of claims bill. The members will recall that at the last 
executive session considerable time was spent going over the state- 
ment of the American Bankers Association, the exploratory state- 
ment of the General Accounting Office, and also the amended bill, 
or the new bill, as presented to us now as a result of the conference 
between the interested parties. 

Now, we have asked for this continued hearing today in order that 
we may confine ourselves to that section of the proposed new bill 
which appears at page 3 reading: 

(or (4) taxes, social-security contributions, or the withholding or nonwithholding 
of taxes or social-security contributions) whether arising from or independently of 
such contract. 

The question, as I understand it, is whether or not this sentence 
should be placed in the new bill or taken out of the bill. For that reason 
we have today Mr. Francis H. Beam, senior vice president, National 
City Bank, Cleveland, re presenting the American Bankers Associa- 
tion, to testify before us and | want to thank Mr. Beam for his kind- 
ness and patience for waiting until this day and coming here again on 
these several occasions to help us work out this problem. 

At this point, the proposed new bill and the explanatory statement 
attached will be inserted in the record. 

(Bill and explanatory statement follow:) 


A BILL To facilitate the financing of defense contracts by banks and other financing institutions, to amend 
the Assignment of Claims Act of 1940, and for other purposes, 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 1 of the Assignment of Claims Act 
of 1940, approved October 9, 1940 (54 Stat. 1029), is amended by striking out all 
“— clause 3 of the proviso and inserting in lieu ‘thereof the following: 

That in the event of any such assignment, the assignee thereof shall file 
th notice of the assignment together with a true copy of the instrument of 
assignment with (a) the contracting officer or the head of his department or 
agency, (b) the surety or sureties upon the bond or bonds, if any, in connection 
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with such contract, and (c) the disbursing officer, if any, designated in such con- 
tract to make payment. 

“Notwithstanding any law to the contrary governing the validity of assignments 
any assignment pursuant to the Assignment of Claims Act of 1940, as amended, 
shall constitute a valid assignmeat for all purposes. 

“In any case in which moneys due or to become due under any contract are or 
have been assigned pursuant to this section, no liabidty of any nature of the 
assignor to the United States or any department or agency, whether arising from 
or independently of such contract, shall create or impose any liability on the part 
of the assignee to make restitution, refund, or repayment to the United States of 
any amount [heretofore since July 1, 1950, or] hereafter received under the 
assignment. 

“Any contract of the Department of Defense, the General Services Adminis- 

tration, the Atomic Energy Commission, or any other department or agency of 
the United States designated by the President, except any such contract under 
which full payment has been made, may, in time of war or national emergency 
oroclaimed by the President (including the national emergency proclaimed 
Destadier 16, 1950) or by Act or Joint Resolution of the Congress and until such 
war or national emergency has been terminated in such manner, provide or be 
amended without consideration to provide that payments to be made to the as- 
signee of any moneys due or to become due under such contract shall not be 
subject to reduction or set-off, and if such provision or one to the same general 
effect has been at any time heretofore or is hereafter included or inserted in any 
such contract, payments to be made thereafter to an assignee of any moneys due 
or to become due under such contract, whether during or after such war or emer- 
gency, shall not hereafter be subject to reduction or set-off for any liability of any 
nature of the assignor to the United States or any department or agency thereof 
which arises independently of such contract, or for any liability of the assignor on 
account of (1) renegotiation under any renegotiation statute or under any statu- 
tory renegotiation article in the contract, (2) fines, or (3) penalties (which term 
does not include amounts which may be collected or withheld from the assignor 
in accordance with or for failure to comply with the terms of the cortract), [or 
(4) taxes, Social Security contributions, or the withholding or nonwithholding of 
taxes or Social Security contributions, ] whether arising from or independently of 
such contract. 

“Except as herein otherwise provided, nothing in this Act shall be deemed to 
affect or impair rights or obligations heretofore accrued.” 





EXPLANATORY STATEMENT 


The attached draft of a proposed substitute for H. R. 2947 has been prepared 
at the request of the committee through the joint efforts of representatives of the 
American Bankers Association, other financing institutions, and the General 
Accounting Office. The substitute does not and could not meet all the objectives 
or embody all the suggestions which have heretofore been made by the banks and 
other financing institutions on the one hand and by the various interested govern- 
mental agencies on the other. However, an attempt has been made in the 
attached draft to reconcile as far as possible these conflicting views, and while 
certain points of disagreement still exist as indicated by the bracketed language 
in the draft, it is agreed on both sides that the proposed substitute is preferable 
to H. R. 2947. 

The substance and effect of the proposed substitute are as follows: First, it 
would remove the requirement in existing law that copies of assignments be filed 
in the General Accounting Office. True copies of assignments would still have 
to be filed with the contracting officer, sureties, and the disbursing officer, and 
since one of the copies thus furnished to the administrative office can be attached 
to the contract for audit purposes, the filing of an additional copy in the General 
Accounting Office is unnecessary. 

Second, under the substitute assignees would not be required to repay any 
amounts received by them under an assignment merely because of the fact that 
the assignor may not have been entitled to receive or retain such amounts. This 
provision is applicable to all assigned contracts, whether they contain a no-set-off 
clause or not. The provision would preclude recovery from an assignee of any 
amounts actually received which later might be determined to be repayable by 
the assignor to the Government on account of a contract price-revision article, 
although such amounts could still be recovered from the assignor or be deducted 
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from assigned contract payments subsequently becoming due under the same con- 
tract on which the overpayment had been made. It is the position of the General 
Accounting Office that the immunity from restitution thus conferred upon as- 
signees should apply only to amounts received by assignees after enactment of 
the proposed amendment. The banks, on the other hand, wish to have this 
provision made retroactive to the date of enactment of the original Assignment 
of Claims Act of 1940, or at least to July 1, 1950. Both sides are in agreement 
that regardless of the effective date of the provision, it should not and does not 
imply congressional approval or disapproval of the construction which has hereto- 
fore been placed upon the existing law, either by the General Accounting Office 
or by financing institutions. 

The banks assert that any payments actually received by an assignee under 
existing law cannot be recovered once the funds have been applied in reduction 
of a loan or turned over to the assignor. The General Accounting Office has taken 
the position that an assignee is not immune from liability to make restitution of 
amounts received by it when it is on notice of the fact that such amounts are not 
or may not be legally due under the assigned contract. For example, if a bank 
holds an assignment of all moneys due under a contract calling for payment to 
the contractor of a fixed price of $100,000, and through inadvertence on the part 
of the disbursing officer two payments are made, each in the sum of $100,000, it 
appears to be the position of the banks that they may credit the second $100,000 
payment to the contractor’s account, rather than return it to the Government, 
without liability. The Genera! Accounting Office contends that under such 
circumstances the bank is on notice of the fact that the second payment was not 
legally due under the contract or the assignment, and cannot absolve itself from 
all liability therefor merely by giving the overpayment to the contractor. Dispute 
arises in this and similar cases as to whether or not the assignee was on notice of 
the fact that the assignor was not entitled to receive or retain the payments made, 
and it is the view of the General Accounting Office that such disputes which may 
arise as to an assignee’s liability to make restitution of amounts already received 
under existing law can and properly should be settled in a judicial rather than a 
legislative forum. The number of cases which might be affected by making the 
provision retroactive to July 1, 1950, is probably few, and certainly would have 
but littie effect upon the future financing of contracts under the proposed amend- 
ment. It is, therefore, urged that the language in brackets in line 1, page 2, of 
the substitute be omitted. 

Third, the proposed substitute would enlarge the authority now given the 
Defense Department to include a no set-off clause in its contracts, so as to permit 
such a clause to be included in contracts entered into by the Defense Depart- 
ment, and also those entered into by the General Services Administration, the 
Atomic Energy Commission, or any other department or agency designated by 
the President. However, authority to include a no set-off clause either origi- 
nally or by amendment, would be available only during time of war or national 
emergency. Any contract of the departments and agencies named or desig- 
nated under which full payment had not been made, including contracts entered 
into before the present emergency or before any future war or emergency, could 
be amended to include the no set-off clause, provided such amendment was made 
during the existence of the war or emergency. The use of the no set-off clause 
would continue, as under existing law, to be optional with the contracting agency. 
The inclusion of the new no set-off clause in a contract by amendment would 
affect only payments to be made thereafter. Contracts of the Defense Depart- 
ment containing the existing no set-off clause would not require amendment to 
come within the new clause, although the new clause would be applicable only 
to payments to be made after enactment of the amendment. In this connection, 
it appears to be necessary to retain the word “hereafter” in line 18, page 2, of 
the substitute draft, in order to insure that the enlarged no set-off clause would 
not apply to amounts paid before the enactment of the proposed amendment 
under contracts containing the existing no set-off clause. 

Fourth, the existing no set-off clause, which prohibits reduction or set-aff for 
any liability of the assignor which arises independently of the assigned contract, 
would be amplified by the substitute draft to include any liability of the assignor 
on account of statutory renegotiation, fines, or penalties, whether arising from or 
independently of the assigned contract. Here too, as in the case of the geen 
relieving assignees from liability to make restitution of amounts received, the en- 


largement of the no-set-off clause implies neither congressional approval nor dis- 
approval of the construction heretofore placed upon the existing clause by the 
General Accounting Office or by assignees. The broadened no-set-off clause would 
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prohibit set-off on account of the assignor’s liability under a statutory renegotia- 
tion article in the contract or under the statute itself. Fines or penalties could 
not be set off, although the latter term is defined to exclude amounts which may 
be collected or withheld from the assignor in accordance with, or for failure to 
comply with, the terms of the contract itself. Consequently, penalties or with- 
holdings authorized by the contract for violations of the Davis-Bacon Act, the 
Eight-Hour Law, and the Walsh-Healey Act would not be affected. Nor would 
the new clause prohibit set-off on account of liquidated or other damages charge- 
able against the assignor for failure to do the work in accordance with the terms 
of the contract, or on account of price reductions under specific contract price 
redetermination provisions. 

At the request of the financing institutions, the no-set-off clause as contained 
in the attached draft also prohibits reduction or set-off on account of any liability 
of the assignor for taxes and social-security contributions, or the withholding or 
nonwithholding thereof. Without this language (which is within the brackets in 
lines 1 and 2, p. 3, of the draft) the clause would not prohibit set-off on account of 
any tax liability of the contractor which might not arise independently of the 
contract, nor on account of interest on such taxes, although tax penalties could 
not be offset. It may be pointed out that the draft of bill originally submitted 
to the Bureau of the Budget by the Board of Governors of the Federal Reserve 
System prohibited set-off on account of an assignor’s tax liability, even though 
such liability arose from the assigned contract. Upon the recommendation of 
the Bureau of the Budget, this provision was deleted and does not appear in 
H. R. 2947. While the inclusion or exclusion of such a provision would appear 
to be a matter primarily of interest to the Treasury Department, there can be no 
question that a prohibition against set-off on account of the contractor’s liability 
for payment of social security contributions and withholding taxes on the wages 
paid for performance of the contract work might enable unscrupulous or insolvent 
contractors to evade payment of such taxes by assigning their Government 
contracts. It would also appear that banks and other assignees could protect 
themselves against the contractor’s liability for such taxes by requiring evidence 
of payment thereof or by requiring a reserve to set aside for that purpose. The 
General Accounting Office, therefore, opposes the inclusion of this provision in 
the no-set-off clause, anc urges the omission of the languace wi!hin the brackets 
in lines 1 and 2, page 3, of the attached draft. 

The substitute draft also states that except as therein otherwise provided, it 
shall not affect or impair rishts or obligations accrued prior to its enactment. 


STATEMENT OF FRANCIS H. BEAM, SENIOR VICE PRESIDENT, 
NATIONAL CITY BANK, CLEVELAND ; REPRESENTING AMERICAN 


BANKERS ASSOCIATION 


Mr. Beam. Mr. Chairman and members of the committee, it is a 
privilege to be invited again to come before you and to discuss with 
you this one remaining point on which, I understand, the committee 
wishes to have further testimony. 

This is a very important point from the standpoint of financial 
institutions that are called on to lend money for the completion of 
Government contracts. Irrespective of what the legal situation may 
be, that is, as to whether or not taxes and social-security contributions, 
or the withholding or nonwithholding of taxes or social-security con- 
tributions, are matters arising from the contract, the fact remains 
that from the time that the Assignment of Claims Act was originally 
enacted the banks and every financing institution assumed that such 
taxes and social-security contributions did not arise under the con- 
tract. They were matters that arose independently of the contract. 

So far as I have been able to determine, there was no question on 
that point during the war and no question arose until recent months, 
when, I believe, at least two situations have arisen where the claim 
was made that such taxes and social-security contributions had arisen 
under the contract and were the proper subjects of set-off as against 
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claims asserted by financial institutions under the assignment of 
amounts due under the contract. These claims, I believe, and those 
situations arose after the war. It was always the assumption of the 
financing institutions that the ordinary credit risks were involved 
when they took an assignment of a Government contract similar 
to those which arose under the ordinary commercial contract—that 
is the ability of the contractor to produce, and their willingness to 
undertake such financing was predicated on this assumption. 

But then there was thrown into the situation—into the equation—an 
entirely different risk which seems to the banking fraternity that we 
are asked to do police work which we should not assume. Let us 
take the case of a contractor who has just one contract. Now, there 
it could probably be done. We might go in at some expense and 
with some difficulty and audit his payroll account sand make sure he 
had withheld his proper amounts of the social-security contributions 
and audit his income tax return to learn whether or not he had paid 
that. 

But take the situation where the contractor might have two or three 
contracts. Some are direct contracts, some withthe Government 
some civilian work. Here is one John Smith working 1 day on a 
Government contract and the next week on a subcontract and then 
next on civilian business. It seems to us utterly impossbile for a 
bank, even if it is willing to undertake the responsibility, to go in and 
audit the amounts in that contract and make certain he has paid or 
withheld or set up reserves for these taxes. 

Mr. Wiison. Aren’t you overdrawing the situation a little? 

Here is what is bothering this committee. We all want, as you 
do, private lenders to make these loans. We do not want to make it 
so impossible that the Government will have to go into this business 
to any great extent. I believe in private lenders taking care of it. 

But we have a situation of emergency times, especially where the 
percentage of fly-by-night contractors increases overnight and I think 
you will agree with that statement. In ordinary business times you 
know whom you are dealing with. If Dan Jones comes to your bank 
and you have financed his deals for years and he keeps books and 
pays taxes you know exactly what you can do. But in writing a 
permanent law or any kind of legislation we have to take into consid- 
eration what I might call chiselers—folks who do not get these 
contracts in ordinary times. 

Mr. Bream. That is true. 

Mr. Wiison. We want you to see our problem that we have wrestled 
with, but have not arrived at a solution of up to the present time. 
A man from my district said he had 150 war veterans from World 
War II. They were tinsmiths and highly skilled people and _ his 
business had grown from a little operation to that size which is still a 
very small business. But he was unabie to get a Government contract 
of any kind and he was looking for subcontracts or anything else. 
He was fixing up discharges for his boys. He said a man who had no 
plant originally had still got a Government contract. He had no 
know-how. He had been trying to buy machinery and could not do 
it and he proposed to this fellow that he take the contract and take 
one-third of the profit. 

As hard as we try to keep these people out—and they will get in 
under the tent—we still have them to deal with. Now, we have a 
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situation that faces us here and this is the crux of the bill. If we 
make it too stringent on you folks you won’t make the loans and we 
do not want the Government to do that. 

There should be a middle of the road where, as I suggest, we have 
this kind of arrangement in the law in Texas. We have a mechanic’s 
lien law to protect material and laborers. We permit any financing 
institution which has advanced money on that job, at the end of the 
contract before they make the final payment, to withhold 10 percent 
of the money for 110 days so they can satisfy themselves that all bills 
are paid for material and labor and that they are not liable. If they 
pay the money out they are liable. 

he way the thing works is that the company, or maybe a banker 
or building-loan fund, who knows he is dealing with Mr. McCulloch 
who is in business and has repeatedly dealt with him. If he tells the 
bank all bills are paid then it does not hold the additional money up 
at all. If they are dealing with a man new in business or shaky or 
has no assets they will hold the money 110 days and it usually means 
that is the amount of the profit which they hold up because they have 
no confidence in him. He gets his profit at the end of the 119 days. 

You mentioned a continuing proposition—several jobs. That man 
is forced by law to keep books. If he is working 300 men, I can see 
that that would be onerous. If he were working part time on one 
job and part time on this—if he is in a cotton mill and 100,000 yards 
of cloth is going through on one contract, or 300,000 on another and 
500,000 on another, I can see it is more complex. That is the propo- 
sition—whether we should take off all the limitations and say, “Go to 
it’’; or whether there should be some reasonable effort made to try to 
protect the situation, especially in view of the fact that the job may 
be completed in the first week of the quarter and, for social-security 
purposes, he does not have to file a statement for 3 months. He may 
hire 100 men to complete the contract. Jam wondering if you have 
in mind any way that situation can be protected, not from honest 
people, but from skinflints. 

Mr. Beam. Mr. Wilson, you have a very good grasp of the prob- 
lem from the point of view of the banks. That is the impossibility 
of our policing this. 

Mr. Wiison. In some respects I agree. 

Mr. Beam. But the difficulty you put your finger on is that of trying 
to protect against 1 percent or one-half of 1 percent who try to defraud 
the Government. 

Mr. Witson. It may run more than that. 

Mr. Beam. Yes. But irrespective of that, by excepting from the 
no set-off clause these taxes and social-security contributions, you are 
going to throw a road block in the other 95 percent of small, honest, 
diligent contractors. 

Mr. Witson. Which we do not want to do. 

Mr. Beam. And which we hope you will not do. 

But it seems to me that in the interest of doing this job and doing 
it expeditiously and making everything available for the small, honest 
contractors, the Government must recognize the fact that there are 
these chiselers and not try to put the financing situation in the position 
where it must have the lending institution do the job for the Govern- 
ment. The prime objective of the Government is to get out production 
for the war effort and you are not throwing up any barrier against 
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collecting from the chiseler but you are leaving the financing institu- 
tion out of that policing job. 

I do not know about this withholding of some amount of profit. 
That might be a solution. But it would be a rather difficult one to set 
up and administer. The machinery available to the Government for 
pursuing these chiselers directly is adequate and we should not try by 
way of an offset which might prejudice many contractors who need the 
money. I do not believe we should penalize them for the benefit of 
those who are going to chisel. 

Mr. McCuttocnu. Mr. Beam, is it the usual banking practice to 
loan money to those applicants or borrowers in an amount equal to 
the proceeds under the contract? Do you make 100 percent loans? 

Mr. Beam. No. It is not the practice to lend 100 percent. Ordi- 
narily we get a forecast of the amount required to provide for labor 
or materials and for operating and overhead expenses. Every once 
in a while there is an unprofitable contract under which there is no 
profit available to the contractor and we normally would not lend him 
his profit. But there might be cases where there is no profit or where 
the profit from production would be used for facilities. 

Mr. Witson. To take care of other contracts? 

Mr. Bream. Or to take care of a whole series of contracts. 

Mr. McCuttocn. Wouldn’t it be good banking practice to take 
care of other additional securities if other financing objectives are 
involved? 

Mr. Bram. If it is available. Yes. 

Mr. McCuttocn. Isn’t it a fact that in most of the cases there is a 
margin of safety to the lenders between the amount of the obligation 
and the amount of the contract that is assigned? 

Mr. Bram. Well, there ought to be and we certainly hope there 
would be but that assumes, of course, that every contract is profitable 
which, unfortunately, is not always the case. 

Mr. McCutuiocu. Would you be in a position to assume that the 
contracts would be profitable, as far as your bank is concerned, by 
experience through World War II with respect to that particular 
question? 

Mr. Bram. I think I could say, in our experience, we did not 
finance many unprofitable contracts. 

Mr. McCuttocn. You have a good bank and are careful bankers. 

Mr. Bram. Or we were just lucky. 

Mr. McCuttocu. Probably modest. 

Mr. Bram. Congressman Wilson has made the point, and very 
ably, that I wanted to make, that this business of auditing and making 
sure that payroll taxes are withheld and social-security taxes are 
withheld on a given contract is virtually impossible from the stand- 
point of the bank. We could not do it if we wanted to. Time and 
interest rates and ordinary banking practice would not permit us to 
do it if we wanted. 

I do not see how we can in banking practice burden the contract 
with the expenses of requiring us to do that. That would impose a 
burden on banking entirely outside the ordinary practices of com- 
mercial financing. It would make it difficult, if not impossible, for 
the smaller contractors—the very ones who cannot get financing 
except by assigning a Government contract—it would make it im- 
possible for that type of contractor to do that. 
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And where you get into a factoring industry where banking is done 
on an invoice, it would be impossible. How can you tell whether 
John Smith had worked on goods produced under this invoice or that 
invoice? 

I think it gets to be a practical question. The Government has 
substantial rights against the contractor. He is not relieved in any 
way of the burden of paying these taxes, but in the interest of the 
war effort it is necessary that the way be cleared particularly for the 
small contractor in whom we are all interested to get adequate financ- 
ing on ordinary terms as though it were a commercial contract rather 
than a contract with the Government. 

Mr. Forrester. Your point is well taken. On the other hand, 
what we are struggling with is that it is evident that you want some- 
thing over and above what the contractor can pay and that is what 
we are struggling with. We hate to be relegated to come back to the 
contractor where, so far as the banks are concerned, he may be a poor 
risk. 

Mr. Beam. If the financing institution was not in there the Govern- 
ment would have to see he was financed. 

Mr. Witson. That is true. They must get the goods. 

Mr. Beam. That is right. That is what we have to send over to 
Korea or wherever else it is required and, if advances are made by the 
Department of Defense, in the final wash-out the Government would 
be in the position of having to look to the contractor to get taxes not 
properly withheld. And I do not believe they should be in a situa- 
tion where just because we have a financing institution that is good 
intervening, that they should have a right against the institution 
which would relieve them of the necessity of pursuing the contractor; 
for if they finance directly they would have to pursue the contractor 
himself. 

Mr. Forrester. If the Government financed it, they would make 
no interest. 

Mr. Beam. Yes. But I suspect that the cost of financing all these 
subcontractors, the necessary controls and bookkeeping would more 
or less offset that in the situation, and I think that is fundamental in 
financing an assignment of claim. The Government wanted the banks 
to finance these because they had the machinery. 

Mr. Forrester. I think Congressman Wilson expressed the view 
of all of us. We are all private-enterprise folks here. 

Mr. Bream. I am sure you are. But even beyond that where you 
want private enterprise to do that, if you are interested in it from 
the standpoint of cost, the cost through banking systems and other 
financial institutions would be much less than otherwise. 

Mr. McCutuiocn. Does the committee have information on the 
amount of taxes or social service contributions lost by the Govern- 
ment through fly-by-night contractors during World War IT? 

Mr. Lane. Mr. Haycock, can you help us on that? 

Mr. Haycock. I would not think so. In wartime there are not 
many contractors go broke, or not as many as in peacetime. 

Mr. McCuttocnu. If that would be the case, then it would be my 
opinion, that if in the aggregate the total was rather inconsequencial, 
that we should not burden private lending institutions with this which, 
in an individual case, might be burdensome to a lending institution. 
I think it would be proper to weigh the entire loss on the part of the 
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United States Government which could stand a loss in an individual 
case without material hurt whereas an individual lending institution 
might be very badly hurt. It seems to me that is important. 

Mr. Forrester. That is one thing we want to know. 

Mr. Lane. Are you satisfied, Mr. Beam, it is a question whether 
or not that particular sentence should be in the bill or out of the bill 
and there is no halfway mark we can arrive at here? 

Mr. Beam. I do not see how there can be any intermediate com- 
promise. I think it would throw a road block into financing, as Con- 
gressman McCulloch has just pointed out. That is all the more true 
in the case of an individual bank dealing with the smaller contracts 
and the smaller banks and we certainty want to see there are no road 
blocks to prevent the distribution of these war contracts and the doing 
of war work in the smaller communities by smaller companies. Small 
banks are part of small business as well as small contractors. 

Mr. Lane. Are there any further questions of Mr. Beam? 

Mr. Jonns. Since the ruling issued by the General Accounting Office 
some time last year, has there been any appreciable drying up of pri- 
vate lending in financing Government contracts? 

Mr. Beam. I think there has been from what I hear in visiting other 
banks. I know in our situation in the bank where I am an officer we 
are holding up the financing of a number of Government contracts 
where the credit is so weak that we do not feel safe in going ahead 
without assignment of the contract. 

There are a number of situations where the credit is not weak but 
in terms of the volume of war work being undertaken by our customer 
and the amount of dollars involved we do not think we should go ahead 
without taking an assignment. There are several of these situations 
that are being held up until this situation can be cleared up and I hope 
it will be cleared up in such a way that we feel we can go forward as we 
did in the last war and have full confidence in these assignments of 
claims that we can take the risk just as when we took on ordinary 
commercial contracts instead of raising these withholding and other 
situations. 

Mr. Lane. Thank you very much. You have been considerate of 
the committee and we appreciate it. 

The next witness is Mr. Harold V. Amberg, vice president and 
general counsel of the First National Bank of Chicago. Mr. Amberg, 
the committee appreciates the fact that you have taken the time to 
appear here today. We shall be glad to have your views on this bill. 


STATEMENT OF HAROLD V. AMBERG, VICE PRESIDENT AND 
GENERAL COUNSEL, FIRST NATIONAL BANK OF CHICAGO 


Mr. Amperc. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, my name is Harold 
V. Amberg. I am vice president and general counsel of the First 
National Bank of Chicago. I also have been for several years chair- 
man of the committee on Federal relationships of the Reserve City 
Bankers Association, which follows legislative matters for the asso- 
ciation. The association is composed of 450 executive officers of 
banks in the Reserve cities which have a corresponding relationship 
with other banks. 
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This Assignment of Claims Act was passed in 1940 at the request 
of the defense agencies. In the Senate, if you will go back, the hear- 
ings consisted of about four pages. As to this language “arising inde- 
pendently of the contract’’—everybody at that time understood that 
was meant. The defense people said we do not want to go into elab- 
orate financing operations and would like the banks to police the con- 
tracts to the extent practical. We all thought “arising independently 
of the contract”’ meant that the banks took the risk if Uncle Sam did 
not get his merchandise or if the contract was underpriced—such 
claims arose from the contract. Other claims, such as taxes, arose 
independently of the contract. 

I don’t know how many hundreds of millions of dollars in contracts 
were made on that basis. After the shooting was all over these rul- 
ings of the Comptroller General came out. We then thought, 
“What’s the difference?”’” Our World War II loans are all over and 
closed. Then this Korean situation arose and it becomes essential 
that the doubts raised by the Comptroller General's attitude should be 
resolved. 

We have purely a question of national policy. I do not think it is 
worth while arguing the legal merits of the Comptroller General’s 
position. To the extent you make this assignment of claims opera- 
tion a workable thing you are serving a national need which transcends 
a little bookkeeping or negligible loss of taxes to the Government. 

In the Rhode Island case decided in January by the Court of 
Claims, the court holds that taxes arise from the terms of contract 
and not independently thereof. 

Now, as I say, some amendment is necessary. I am not concerned 
whether the Comptroller General is right or wrong. One court has 
said he is right. That is not the issue. The issue is whether we are 
going to get our defense effort financed expeditiously. Now, we are 
worse without the inclusion of this proposed language than we were 
in the first place. 

If, in legal contemplation, withholding taxes are within the terms 
of the contract, then the income tax is. Then the inference is that if 
you want the banks to guess as to what these sizable contracts are 
going to mean in income tax—what these taxes are now and are going 
to be—it takes rooms full of accountants to estimate that. If such 
is to be the case, these loans cannot be safely made by the banks— 
unless they ask the Defense Agencies to guarantee them 100 percent. 
A solution is the concern of all the Congressmen and Senators from 
Maine to Los Angeles—and I am not at all sure that is not what 
caused the sudden action in the Senate yesterday—if it goes through. 

Mr. Chairman, I should like to make some remarks off the record. 

Mr. Lane. Off the record. 

(Discussion off the record.) 

Mr. Ampera. On the record. 

As I see it, we have income tax—all kinds of taxes—social security 
contributions, and so forth. 

Mr. Witson. We do not know what the future rate is going to be. 

Mr. Ameera. That is right. It comes down to a matter of national 
policy. Uncle Sam says, we want to get this stuff out for defense 
purposes. We want to use this private financing machinery—it 
also gives us a policing of the contractors’ performance. If we are 
to take on this loaning we are ready to take the risk that the fellow 

















AMEND ASSIGNMENT OF CLAIMS ACT OF 1940 71 


does not produce or that he is underpriced; that is all we should be 
asked todo. We believe that this is the national policy this committee 
ought to follow. 

I want to say this: The reason the Reserve city bankers are doubly 
interested in all this is that our banks not only make these loans 
but we advise our correspondent banks. We can watch ourselves 
through informed legal advise—selecting our risks. 

If our correspondents inquire of us, we should be in a position 
to say something like this: Is the contractor honest? Yes. Has he 
pretty good management? Yes. Does he perform well in peace 
time? Yes. You take the risk that he does not deliver the mer- 
chandise to Uncle Sam and that he may be underpriced. 

If you pass the law without this clause in it, our answer to our 
correspondents who ask us, ‘What is the risk?” will be, “The risk 
may be too great.” 

Mr. Witson. You think it would throttle private credit? 

Mr. Amperc. I think any banker will tell you that the First 
National Bank of Chicago is a liberally lending bank. The executive 
officers of the bank have decided that we should not rely on assign- 
ments of contract until this matter is cleared up. 

We can take on the big fellows—a $100,000,000 loan without an 
assignment of his contracts. It is the little fellow who otherwise 
has not the financial worth who has to assign his contract to justify 
his balanced borrowings. 

Mr. Witson. He needs it most? 

Mr. Ampere. Yes, sir. If he can assign his contract as security 
for this loan he will get it. That contract to the extent that the 
Government can come in and claim income tax and social-security 
contributions and so forth against the assignee—is obviously less 
acceptable as collateral. 

If we really get going on defense production and make this finane- 
ing program work, I think you are observing a dominant national 
policy. ‘To the extent vou break down the value of the assignment 
and make it less sure, to that extent you exclude participation of the 
banks and particularly the participation of the banks in respect of 
the smaller contractor for whom our heart has been bleeding for 20 
years, you do not, in my opinion, best serve the national need. It 
is a matter of governmental policy. 

May I take the report of the Senate committee yesterday? Here 
is a letter which came from Mr. J. C. Thomason, of Knoxville, Tenn., 
under date of April 7, 1951. It reads: 

KNOXVILLE, TENN., April 7, 1951. 


Hon. Burnet R. MAYBANK, 
Senate Office Building, Washington, D. C. 

DearR SENATOR: From a banking service I notice that you have introduced 
Senate bill 998, which seems to be identical with House of Representatives bill 
2947, amending the Assignment of Claims Act of 1940. 

I represent a manufacturing institution in Knoxville which has been engaged 
in defense work for many months. Heretofore it has been able to finance its 
operations by assigning the contracts to our local bank. Since the recent ruling 
of the General Accounting Office, with which you are familiar, our banks are re- 
fusing to lend us money on these contracts. 

Last December my client submitted bids to the Ordnance Department, and a 
few days ago, as a result of such bids, was awarded contrcats in an aggregate 
amount of in excess of $1,000,000. These bids were firm bids, and now we are 
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obligated to perform under them. The banks, however, will not finance us. 
The situation is desperate. 

Ours is not an isolated case. There are others in this town, and my information 
is that the same condition is true over the country. 

It is hoped that prompt action can be taken in the Senate and in the House on 
this legislation. 

Very truly yours, 
J. C., THomason. 

Mr. Amperc. That is unsolicited and there is the issue, gentlemen. 

Mr. Lane. Now, members of the committee. Are’ there any 
questions of Mr. Amberg? If not, thank you very much. I thank 
you for appearing here this morning. 

Mr. AmperG. Thank you, Mr. Chairman. 

Mr. Lane. Now Mr. ‘Haycock. We also thank you for returning 
so many times and giving to us the benefit of your opinion. 


STATEMENT OF STEPHEN HAYCOCK, LEGISLATIVE ATTORNEY, 
GENERAL ACCOUNTING OFFICE 


Mr. Haycock. Mr. Chairman and gentlemen: In the interest of 
time it occurred to me while sitting here that it might be worth while 
to consider the feasibility of having payments of an assignee limited 
to 90 or 95 percent of the amount of the vouchers, the other amount 
being paid direct to the contractor. That would give something to 
which the Government could look for payment of these taxes in the 
event they discovered that they were unpaid. It is not a question 
of pursuing a man. We are talking about situations where the tax 
has not been paid and neither have the payments on the contract. 

When they have been paid it is too late to pursue it. We are 
dealing with where the taxes are unpaid and amounts are due under 
the contract. I was just considering in my own mind a solution of 
that nature to provide for the payment to the assignee of a percent- 
age of the amount of any particular payment to be made. 1 do not 
know how feasible that might be from the bank’s standpoint. 

Mr. Lane. You think that may be difficult to work out? 

Mr. Haycocx. I do not know, sir. They would then estimate 
their loan on the basis of 90 percent or 95 percent. 

Mr. Witson. Do you think that might impede it unnecessarily? 
What is your opinion? 

Mr. Haycock. So far as banks are concerned I do not think it would. 
They do not lend over 90 percent anyway and that would mean they 
would participate to only 90 percent of it. As the law reads now, 
it says, “the payment shall cover all amounts due under the contract, * 
which is more than the bank loans and that may be unfortunate 
language for it results in the bank being a collection agency. It is 
legally “obligated to do that. It cannot keep it. 

Mr. Witson. That would result in their lowering the loan to the 
contractor? 

Mr. Haycock. Perhaps. Five or ten percent. 

Mr. Wixtson. In order to avoid any book work or anything like that? 

Mr. Haycock. Yes. 

Mr. Jones. Isn’t it true that in most instances the total contract 
price would be paid out long before any discovery is made of the 
taxes due and unpaid? 

Mr. Haycock. Very often. 
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Mr. Forrester. Mr. Beam mentioned the factor. What would you 
do with the factor? 

Mr. Haycocx. The most he would get would be 90 to 95 percent. 
He would make his loan accordingly. 

Mr. Forrester. They don’t loan. 

Mr. Haycock. Well, they would buy 90 or 95 percent. There is 
nothing to prevent that. 

Mr. Sonnasien: I do not believe that would be practical so far as 
the factor was concerned. 

Mr. Haycock. | might say I think it is true. From the banking 
standpoint that the language in the present law, “arising independently 
of the contract”’ has been construed, I think, more to the disadvantage 
of the assignee than it would have been had the language read, “shall 
not be subject to set-off for any debts except those arising under the 
contract itself.”” Whether that was the intent of the 1940 act I do not 
know but, as interpreted by our Office and the Court of Claims, 
actually it places more restrictions on the banks than they would 
have had at common law if no statement were involved. 

Mr. Forrester. Is that point pending in court for decision? 

Mr. Haycock. There was a suit filed and there was a case before a 
Rhode Island court that payments for withholding tax are not debts 
arising independently of the contract and could therefore be set off. 
There is another suit pending where the cost totaled $110,000. Suit 
has been filed by the bank to recover that. That was filed last year. 
F Mr. Forrester. Do you know when the decision will be handed 

own? 

Mr. Haycock. I guess it will be at least a year. 

Mr. Lane. We cannot wait that long. 

Mr. Jonegs. Isn’t it true if we are allowed a set-off for taxes that 
would put the lending institutions in a position where they would 
never know what their liabilities were? 

Mr. Haycocx. They would not know what was coming back. 
They might hit a point where they would get a lot of money from the 
contract and the payments would dry up and cease. So they could not 
tell you how many they would get. But so far as payments made to 
them are concerned, they would not be affected. 

Mr. Wison. Being in that precarious position they would lower 
the loan to 80 or 85 percent? 

Mr. Jones. And probably increase the interest rates too? 

Mr. Haycock. Quite possible so, I presume. 

Mr. Jones. They would have to take care of it in some manner. 

Miss Tuompson. I would like to ask what percentage of these 
contracts are in the category of fly-by-night contractors? 

Mr. Haycock. I am sorry, Miss Thompson, I cannot answer that. 
It is those fellows that have come in not in wartime and I suppose the 
volume of business receives the small business preference. What 
percentage of the total that would be I do not know. 

Mr. Witson. They do increase greatly in wartime? 

Mr. Haycock. Yes. You have small business generally of which I 
do not know what the proportion is, whether it is as great in wartime 
as in peacetime or pot. I think there is less likelihood in wartime than 
in peacetime. 

Mr. Lane. Any further questions? 
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Thank you, Mr. Haycock. The committee appreciates your 
frequent appearances before it. 

The subcommittee will not go into executive session. 

(Whereupon, at 11 a. m., the subcommittee went into executive 


session.) 
[H. R. 3692, 82d Cong., Ist sess.] 


A BILL To facilitate the financing of defense contracts by banks and other financing institutions, to 
amend the Assignment of Claims Act of 1940, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 1 of the Assignment of Claims Act 
of 1940, approved October 9, 1940 (54 Stat. 1029), is amended by striking out all 
after clause 3 of the proviso and inserting in lieu thereof the following: 

“4, That in the event of any such assignment, the assignee thereof shall file 
written notice of the assignment together with a true copy of the instrument of 
assignment with—(a) the contracting officer or the head of his department or 
agency, (b) the surety or sureties upon the bond or bonds, if any, in connection 
with such contract, and \c) the disbursing officer, if any, designated in such con- 
tract to make payment. 

“Notwithstanding any law to the contrary governing the validity of assignments 
any assignment pursuant to the Assignment of Claims Act of 1940, as amended, 
shall constitute a valid assignment for all purposes. 

“In any case in which moneys due or to become due under any contract are or 
have been assigned pursuant to this section, no liability of any nature of the 
assignor to the United States or any department or agency thereof, whether 
arising from or independently of such contract, shall create or impose any liability 
on the part of the assignee to make restitution, refund, or repayment to the 
United States of any amount heretofore since July 1, 1950, or hereafter received 
under the assignment. 

“Any contract of the Department of Defense, the General Services Adminis- 
tration, the Atomic Energy Commission, or any other department or agency of 
the United States designated by the President, except any such contract under 
which full payment has been made, may, in time of war or national emergency 
proclaimed by the President (including the national emergency proclaimed De- 
cember 16, 1950) or by Act or joint resolution of the Congress and until such war 
or national emergency has been terminated in such manner, provide or be amended 
without consideration to provide that payments to be made to the assignee of any 
moneys due or to become due under such contract shall not be subject to reduction 
or set-off, and if such provision or one to the same general effect has been at any 
time heretofore or is hereafter included or inserted in any such contract, payments 
to be made thereafter to an assignee of any moneys due or to become due under 
such contract, whether during or after such war or emergency, shall not be subject 
to reduction or set-off for any liability of any nature of the assignor to the United 
States or any department or agency thereof which arises independently of such 
contract, or hereafter for any liability of the assignor on account of (1) renegotia- 
tion under any renegotiation statute or under any statutory renegotiation article 
in the contract, (2) fines, (3) penalties (which term does not include amounts 
which may be collected or withheld from the assignor in accordance with or for 
failure to comply with the terms of the contract), or (4) taxes, social-security 
contributions, or the withholding or nonwithholding of taxes or social-security 
contributions, whether arising from or independently of such contract. 

“Except as herein otherwise provided, nothing in this Act, as amended, shall 
be deemed to affect or impair rights or obligations heretofore accrued.”’ 
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